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LEGAL AID COMMITTEE APPOINTED 


At a meeting of the Executive Council of the Bar Association of the State 
of Kansas, a special committee composed of nine (9) members was appointed. 
Its purpose shall be to study the principles and functioning of legal aid among 
Bar Associations in the United States; to cooperate with the Legal Aid Com- 
mittee of the American Bar Association, and encourage and assist in the estab- 
lishment of legal aid services in local bars in Kansas. Its chairman and members 
are as follows: 

EVERETT STEERMAN, Emporia, Chairman, 
A. J. STANLEY, JR., Kansas City, 

Ray BRIMAN, Topeka, 

W. D. P. Carey, Hutchinson, 
DONALD STEWART, Independence, 
CHANDLER JARVIS, Winfield, 

J. W. Lowry, Atchison, 

LEE BOND, Leavenworth, 

A. B. MITCHELL, Lawrence, 

O. B. E1pson, Topeka, Ex Officio. 


OPINIONS OF COMMITTEE ON PROFESSIONAL ETHICS 
of the Bar Association of the State of Kansas 


PARTNERSHIP WITH ACCOUNTANT 


It is the opinion of the Committee that an attorney engaging in the practice 
of his profession, who is also an accountant and a member of an accounting 
firm engaged in public and other forms of accounting work, all conducted from 
the same office, violates the Canons of Professional Ethics. While an attorney 
has a right to engage in business for profit, he cannot properly do so when 
the business is a means to procure professional employment. Any business in 
which a lawyer engages should be entirely separate from his practice of law. 





130 The JOURNAL 


Canon 33. (OPINION NO. 1—THoMas M. VAN CLEAVE, Chairman, May 
10, 1952.) 


ADVERTISING AS TAX ATTORNEY 


It is the opinion of the Committee that an attorney who advertises and holds 
himself out to the public as engaging in a specialized legal service, such as 
“tax attorney,” violates the Canons of Professional Ethics. Canon 27. (OPIN. 
ION NO. 2—TuHoMas M. VAN CLEAVE, Chairman, May 10, 1952.) 


RETENTION OF ABSTRACT FEES 


It is the opinion of the Committee that it is improper for a lawyer to retain, 
pursuant to an arrangement with an abstract company, any part of the charge 
made by that abstract company, as commission for bringing it the business, un- 
less such retention is with the full knowledge and consent of the client after full 
disclosure. Such action would be in violation of Canon 38. (OPINION NO. 3 
—J. G. SoMERS, Chairman, October 10, 1952.) 


ATTORNEY'S NAME ON ABSTRACT OF TITLE FORMS 


It is the opinion of the Committee that where an abstracter of titles is also 
an attorney at law, he violates the Canons of Professional Ethics when he prints 
his name followed by “attorney at law” on forms used by him in his capacity as 
abstracter, such as John Doe Abstract Company, Licensed and Bonded Ab- 
stracter, Member of Kansas Title Association and American Title Association, 


and John Doe, Attorney at Law, all appearing on same title forms. This vio- 
lates Canon 27. OPINION NO. 4—J. G. Somers, Chairman, October 10, 
1952.) 


SHOULD KANSAS ADOPT PART OF THE FEDERAL 
CIVIL CODE?* 


By O. B. EIDSON 
Of the Topeka, Kansas Bar 


In my judgment there are provisions or lack of provisions of our Kansas Code 
of Civil Procedure, last generally revised in 1909—42 years ago, which not 
only do not mean anything in providing efficiency in our courts but which 
are archaic and harmful in the extreme to litigants and to us as lawyers. Un- 
necessary intricacies and delays in the trial of law suits have long been a sub- 
ject of criticism on the part of the public. The end to be achieved, if we are to 
remedy the faults in our method of trying law suits, is the adoption of a pro- 
cedure that is expeditious as well as simple; that enables the court to roach at 
once the heart of the controversy before it and make a trial what it should be, 
that is an effort to ascertain truth and administer justice. 

I read recently a quotation from a report on the “Expense of Litigation” 
which went as follows: 

“The settlement of civil disputes in a satisfactory manner is a necessary part of the 


—_— 


* Address delivered before the Northwest Kansas Bar Association at Colby, Kansas, June 14, 1952. 
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economic life of all civilized communities. The procedure for the settlement of disputes 
can no more remain static than any other branch of the life of the community, but must 
be adapted or altered from time to time to meet changing conditions.” 

A majority of the states have either already adopted or are now giving care- 
ful study to plans for adopting new modernized rules for state court procedure. 
Many of the states that have progressed to the point of the formal adoption of 
new procedural rules, have followed in whole or in part the federal rules 
adopted by the United States Supreme Court with the acquiescence of Congress 
in 1938. These rules have been amended in many respects since, as the result 
of experience in their actual operation. Kansas as usual, is being different. We 
have done nothing about our procedure. It still remains static. 


It is my personal feeling, after having observed the application of the federal 
rules for over a dozen years that they are much superior in their results to our 
Kansas procedure. To put it in a simple understandable statement; after hav- 
ing been busy sampling both, during the period stated, I would much prefer to 
either bring or defend a civil action in the Federal Courts than in those of this 
State. 

But whatever the views of the members of the Kansas Bar about the merits 
of the present Federal Rules of Civil Procedure, that is as to whether they 
should be adopted in whole or in part, it is the view of many of the members 
of our Bar, in which I concur, that we should not delay longer in taking steps 
to improve our court procedure. And in this connection, as has been suggested 
many times, we might very well note the highly intelligent plan of study which 
was pursued by the federal authorities in their efforts to discover what changes 
were appropriate to effect the long needed reform in federal court procedure. 
Even if we, after study, elect to adopt none of the federal rules as they now 
exist it would seem we might, most advantageously, by coordinating the efforts 
of our legislature, our Supreme Court, and the leaders of our Bar along the lines 
pursued by the federal authorities and our national Bar, initiate a plan of study 
here in Kansas which would result in a greatly improved system of court pro- 
cedure. 

You are probably familiar in a general way with the procedure followed to 
give birth to the federal rules, but to refresh our recollection, the plan adopted, 
was, briefly, as follows: 


On June 19, 1934, Congress passed an Act empowering the Supreme Court 
of the United States to prescribe rules (Here read from page XI, Federal Rules 
of Civil Procedure. ) 


The Supreme Court at its October term promptly ordained that (Read from 
page XIII, Federal Rules of Civil Procedure. ) 


After almost three years of continued effort in the course of which a most 
thorough study of the best features of the legal procedure in the various states 
and in England, and also the Federal Equity Rules previously put in effect by 
the Supreme Court of the United States were considered, an opportunity was 
furnished to all individual judges and lawyers, bar associations and others, to 
offer suggestions as to amendments or additions. After giving full considera- 
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tion to these, the advisory committee submitted to the Supreme Court of the 
United States a draft of the proposed new rules of Federal Procedure. The Sy. 
preme Court, after making some changes, adopted and promulgated these rules 
as prepared and amended, on December 20, 1937. In accordance with the 
initial enabling statute, the Supreme Court transmitted the rules to the Attor. 
ney General. On the opening day of Congress, January 3, 1938, the Attorney 
General submitted the rules to the Senate and House of Representatives. The 
session of Congress ended on June 16, 1938. No adverse action having been 
taken by the Congress in respect to them, the Federal Rules of Civil Procedure 
became effective on September 16, 1938. 

It is unnecessary to go into an extended statement as to the scope of these 
rules for the reason that most of us are familiar with their scope and character, 
altho it is to be realized practitioners in the western part of the State do not 
have as much opportunity to come into contact with them as do the lawyers in 
the eastern part of the State. It is probable, if our code is ever amended, that 
rules somewhat if not largely similar to the federal rules would be ultimately 
approved and put into effect. 

As stated, Kansas has lagged in taking steps to make substantial changes. 
When the matter has in the past been presented to our legislature, it has met 
the opposition of the older lawyers who have felt that it would be unfair to 
them to change the long established and to them satisfactory procedure and 
institute a new set of rules. To this I want to say that I have been practicing 
law in Kansas for some 37 years. My partner, Mr. Tom Lillard, with whom 
most of you are acquainted, has been practicing law some 12 years longer than 
have I. When these rules were adopted we found them to be clear, concise, 
understandable and easy to follow in practicing in the federal court. They 
presented no difficulty to us in changing from our years of practice under the 
Kansas Code, and if Kansas adopts new rules similar to those of the present 
federal rules, we feel that lawyers generally over the state will have no diffi- 
culty in changing over to the practice as there provided. Another criticism of 
possible changes in rules of procedure which may bring forth provisions similar 
to the federal rules has been that it would require decisions of our supreme 
court for some time in the future to interpret and clarify them. This, I submit, 
is also an unfounded fear. If, as it is hoped by those who are in favor of adopt- 
ing rules at least similar to the federal rules, it should happen that such would 
be the case, there is a great mass of federal law and of federal decisions which 
have already interpreted the federal rules and which would be very persuasive, 
if not entirely controlling, in settling the interpretation of any rules of the 
Kansas code of a similar character. 

It seems to me that it is an ill-considered attitude which could not be reason- 
ably maintained that we do not make an attempt to study and improve our 
Kansas court practice. Even if it should be difficult for the present generation 
of lawyers to make a change, there are other generations to follow us. They 
will be indeed grateful if we can arrange to shorten their labors by providing 
them with a simple and abbreviated procedural system. 

It is obvious the judiciary committees of our Senate and House, with the 
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pressing legislative proposals that they have to consider, other than judicial 
reform, at each session, do not have the time to give considered judgment to 
proposed amendments to our Kansas Code, which would require close study 
and prolonged attention. It is to be recalled that the advisory committee of the 
Supreme Court of the United States composed of brilliant lawyers picked from 
the national bar took three years to secure the federal rules for us. 


It has been suggested several times before, and has undoubtedly come to 
your attention, that a procedure be adopted similar to that which has been 
recommended by the State Bar, and which has been submitted to various ses- 
sions of the legislature. This is as follows: 


1. That the legislature pass an enabling act similar to the Act of Congress 
of 1934, which will empower the Supreme Court of Kansas to adopt revised 
rules governing pleading, practice and procedure in the district courts. 


2. After such an enabling act has been passed, the Supreme Court should 
enter an order appointing an advisory committee and assume the duty of under- 
taking the supervision of such committee in preparing a new set of procedural 
rules. It has been suggested that this committee be comprised of 10 or 12 
members of our Bench and Bar. 


3. If after report of the committee and full consideration by the court a new 
set of rules is adopted by our Supreme Court, they should be reported to the 
legislature at the first day of the succeeding regular session, and unless adverse 


action thereon be taken by the legislature at such session, the rules adopted by 
the court should be published in the official statute book, and become effective 
within three months subsequent to the date of publication thereof. 


This method which proved so satisfactory in obtaining the federal rules 
would unquestionably work out to our great benefit. The actual responsibility 
for the rules is vested in the court, yet members of the Bar will have a very 
definite function in suggesting and formulating the provisions of the rules. The 
legislature by initiating this procedure and retaining final veto power over the 
tules will in no manner be guilty of surrendering its legislative functions. It 
is also suggested that the enabling act should permit the court to retain juris- 
diction to amend or amplify the rules which they may adopt, which amend- 
ments should, of course, be approved by the legislature in the same manner 
as were the original rules. 


If it should happen that the rules adopted are closely comparable to the 
federal rules, the obvious benefit that would accrue would be that all Kansas 
lawyers would soon be as much at home in the federal court as they are in their 
own local district courts. 


These things I have proposed to you are not new. They have been urged on 
the Bar before. I have presented them again for the reason that although the 
State Bar Association through its Committees on “Court Procedure” and pros- 
pective legislation has been trying to get the legislature to initiate the plan, the 
legislature has failed to take action. I call your attenion to the report of the 
Court Procedure Committee of the State Bar Association as made to the 1951 
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Session of the Asociation at Topeka as reported in the August, 1951 issue of 
the Bar Journal. 


When I was invited to talk to you on the question of improved court pro- 
cedure it seemed an opportunity to reassert and to emphasize the importance of 
this project. If you agree with what I have said concerning this program and 
if you agree changes in our procedure should be made, won't you please con- 
tact the members of the Legislature in your respective jurisdictions and urge 
them to give heed to and support the measure which will be prepared and 
presented to them by the State Bar Association Committee, that is, an act to 
authorize and empower the Kansas Supreme Court to prescribe rules of pro 
cedure, an act similar to the Act of Congress passed in 1934—some 18 years 
ago—which brought about the new federal rules. That shows how slow we 
have been. It seems crystal clear to me we owe it to our state and to our pro- 
fession to at least make a survey of our present procedure to see if it can be 
improved, and if so, in what respect. 


There is one particular aspect of Kansas Court Procedure which, I for one, 
am certain should be remedied. We in the Kansas trial courts have no methods 
of discovery. We frequently go into the trial of cases blind, or ignorant of the 
issues of fact, and therefore of the issues of law that may be encountered. | 
have been reading an interesting book, entitled, “Pretrial,” published in 1950. 
Many of you may have it in your office. One of the great benefits of the New 
Federal Rules is that they do have full facilities for discovery, interrogatories— 
depositions—pre-trial conference. 


One of the members of the advisory committee appointed by the Supreme 
Court to assist in the preparation of the Federal Rules, Edson R. Sunderland, 
Professor of Law, Michigan University, said concerning this discovery feature 
which they provide: 

“The purpose of these rules is to end what has been called the trial of cases ‘from 
ambush.’ Where such procedures have been used, each party enters the court room in 
possession of some, at least, of the facts involved; but there is no certainty even then 
that both sides know the basic issues that are to be tried and each party may be suddenly 
faced in the trial with an issue of fact or law which he had not expected and for which 
he had not prepared.” 

You Kansas lawyers who try civil cases in our courts well know how a slight 
change in fact may make useless all the law you have looked up on another 
premise and thus leave you dangling helpless. It is most difficult to anticipate 
all the questions you may face. It is about as difficult as a certain poker game 
I heard about recently. It seems there were a couple of gentlemen confined toa 
hospital in the same room. They were not in serious condition, they had con- 
versed together and read magazines and books until they had become ex- 
tremely bored. They decided they ought to have a card game, so asked the 
nurse for a deck of cards. She said she was sorry but that this was a church 
hospital and that card playing was prohibited. They looked around the room 
and discovered a card index box containing record cards of the treatment of 
patients that had been before them. These were about playing card size so they 
secured the necessary number and began playing draw poker. Finally one of 
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them called the other who laid down his hand saying “I got 3 appendectomies 
and 2 tonsillectomies; thats a full house.” He started reaching for the money, 
and the other gent said, “Just a minute, hold it, I have five enemas, and that's 
a royal flush in anybody's book.” Under our “ambush” practice you may run 
into a royal flush as drastic as that of the poker player, most any time. That is 
standard procedure in a poker game, but we should not subject our clients and 
ourselves to such risks in the serious business of the law. Trials should be 
characterized by a sincere effort to ascertain truth and administer justice, rather 
than as they so frequently are in Kansas, a mere game of skill between opposing 
counsel. 

When I was young in the practice, when a notice to take depositions was 
served, the older lawyers would say: “Ha—he is just engaged in a fishing 
expedition. He is trying to find out our side of the case.” They regarded this 
as slick and to some degree an unethical procedure. It has, in my view at least, 
been demonstrated in late years that this was a fallacious theory. Why not lay 
your cards on the table as can be required by the Federal Rules. In so doing, so 
many times, the parties discover the weaknesses of their respective positions. 
Settlements result. Hence, an early disposition of the litigation. If an attorney 
has clients who are inclined to be unreasonable it has been found beneficial to 
have them attend pre-trial conferences. They may there observe the difficulties 
with which their attorney is confronted and their attitude may be changed to a 
more reasonable basis. 


We have, as you know, a pre-trial statute in Kansas which is taken from the 
federal rules. However, it has been the experience of most of us, I believe, that 
it is inoperative. It has been said that pre-trial practice will work or fail to work 
to the extent that the courts and attorneys utilize the practice. However, in order 
for it to work, in any event, it is submitted the other features of discovery, the 
right to serve interrogatories which must be answered, and the right to take 
depositions must be available. In damage suits these may require the parties 
to give the names of witnesses; to ascertain whether statements have been 
secured and if so may require counsel to furnish copies to opposing counsel. In 
our office the practice has been largely on the defense side but we have on 
occasions represented the plaintiff's side. We have found and reached the con- 
clusion that discovery works both ways equally for the parties and has a tendency 
to reduce delay and to dispose of litigation expeditiously. 


In our federal courts all jury cases are set down for trial on the merits, and 
if desired, court cases may also be so set. So, many items of proof may be dis- 
posed of—proof of jurisdiction, amendments to pleadings, the admission of 
facts or documents to avoid unnecessary proof; the number of expert witnesses; 
and other matters, which if they do not dispose of the case entirely, boil it down 
to the ultimate disputed questions of law or fact. This saves the time of court, 
counsel and jurors. It furnishes an early disposition of litigation which our 
clients most desire. 

Discovery methods including pretrial practice have been of course most bene- 
ficial where crowded dockets exist and where courts are behind in their work 
in the larger cities, but according to information I have been able to secure it is 
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likewise beneficial to courts in rural areas which are usually up with their 
docket. 


Turning back to the original suggestion, which as I have indicated, is not 
original with me, that is, that we should take steps to see what we can do, if 
anything, to improve our court procedure, I want to make it clear I do not 
mean to imply that we should necessarily scrap our entire code and substitute 
a completely new one. It seems to me the procedure suggested might well 
result in the retaining all the continuing worthwhile provisions of our present 
code with the adding to it of any new modern ideas, which in the judgment 
of the advisory committee and in the judgment of our supreme court and 
legislature would constitute an improvement. 


Our good friend Barney Barnett, the law book salesman supreme, came in 
my office one day some time past and said, “You lawyers have lost your 
marbles.” If Barney was right, either in whole or in part, it may be that they, 
the marbles, are not irretrievably lost and that by intelligent planning and 
working for the betterment of our profession we may arrive at ways and 
means of getting them back. In any event, it is submitted we should make a 
strenuous effort to do so. In this connection you may agree that some of the 
suggestions which have been proposed by this paper should be pressed. If so, 
your interest and help is solicited by the State Bar Association Committees 
which are working on the project. 


OIL AND GAS LEASES IN THE WORLD'S LARGEST 
GAS FIELD* 


By J. S. BROLLIER 
Of the Hugoton, Kansas 


Your program states that the title and subject of this paper is “Oil and Gas 
—Leases and Unitization.” That is a pretty broad field to cover in the allotted 
time, so I have used the title “Oil and Gas Leases in the World’s Largest Gas 
Field.” This paper pertains primarily to oil and gas leases and unitization agree- 
ments in the Kansas portion of the Hugoton Field. Many of the legal problems 
which have arisen in connection with such leases are common to oil and gas 
leases elsewhere, so only a few will be mentioned. The method and effect of 
unitization of leases in The Hugoton Field, however, has presented many new 
problems. In order to understand the origin and nature of these problems, we 
believe it would be helpful to state some of the pertinent facts about this great 
gas field. 


The Hugoton Gas Field is the largest known reserve of natural gas in the 
entire world. It was discovered near Hugoton in 1922. The Basic Proration 
Order of the State Corporation Commission of the State of Kansas, as amended 


*Part of the discussion in the ‘Section Meetings” during the 70th Annual Session of the Bar Association of the 
State of Kansas at Kansas City, May 24, 1952. 
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October 13, 1948, based on evidence as to geological data, drilling operations, 
and other pertinent facts adduced at a public hearing, recites in part: 

3. “a. That the Hugoton Field is a common source of supply of natural gas located in 
Kearny, Finney, Grant, Haskell, Morton, Stevens, Seward, Stanton and Hamilton Coun- 
ties, Kansas. The field extends south to the Kansas-Oklahoma state line and into the 
Oklahoma Panhandle. The exact boundaries of the field in Kansas are not definitely 
established due to the lack of sufficient development. It is indicated by present develop- 
ment that the Kansas portion of the field is sixty-five miles long and forty miles wide. 
Approximately 340 commercial gas well have been drilled in said field and over 
350,000,000,000 cubic feet of gas have been withdrawn from the common reservoir. 
Each and all of the wells have a daily open-flow in excess of 750,000 cubic feet and the 
total combined open-flow of all the wells is approximately 4,200,000,000 cubic feet 
daily. The presently developed acreage held by production totals 217,600 acres as com- 
pared with an estimated proven acreage of 1,500,000 acres***”. 

(See also Kansas-Nebraska Gas Company v. Commission, 169 Kan. 722, 222 
P.2d 704; on rehearing in 170 Kan. 341, 225 P.2d 1054.) 


Since the amendment of this order in 1948, the limits of the field have been 
extended until it is now more than 80 miles north and south from the Kansas 
line, and has an extreme width in excess of 60 miles. It is generally recog- 
nized that there are now more than 4400 square miles of proven area in the 
Hugoton Field. This would be a total of almost 3 million acres. The average 
estimate of the present gas reserve in the Hugoton Field is about 6142 million 
cubic feet per acre, or a total of 4.2 billion cubic feet per section. 


Gas is found in the Hugoton Field at a depth of from about 2600 to 2900 
feet below the surface, in porous limestone and dolomite formations which are 
interconnected. The number of gas producing horizons varies between wells 
and tracts, most of them containing from 3 to 5 gas producing zones. The 
thickness of the gas producing horizons varies considerably, although a sand 
thickness of from 50 to 75 feet is representative of the geological conditions 
existing generally throughout the field. The virgin shut-in well-head pressure 
of the field was approximately 435 pounds per square inch. Porosity is rela- 
tively high, averaging approximately 18.2%. Permeability is high, but varies 
considerably between developed leases. (See Basic Proration Order, Par. c & d.) 


The gas proration order and report for the Hugoton Field issued by the 
State Corporation Commission of Kansas for the month of April, 1952, shows 
that on April 14, 1952, a total of 2665 gas wells had been drilled and con- 
nected to pipelines in the Kansas portion of this field, and that leases on 
1,688,219 acres were held by gas production. This is an average of about 633 
acres per well. The average deliverability of these wells for allowable pro- 
duction under the proration orders of the Commission for the month of April, 
1952, was 1,542 MCF per well per day. Almost 35 billion cubic feet of gas 
were produced and marketed from these wells in the month of March, 1952. 
The net allowable production for the month of April, 1952, is almost 38 
billion cubic feet. The total current allowable production for April, 1952, is 
about 8.14% of the total deliverability adjusted for acreage. The average 
shut-in wellhead pressure in 1951 was about 375 pounds per square inch. 


Pipe lines have been laid to convey the gas to many cities and communities 
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in Kansas and also in Colorado, Nebraska and states north and east. (See 
Kansas-Nebraska Natural Gas Co. v. Commission, supra; also Northern Natural 
Gas Co. v. Republic Natural Gas Co., 172 Kan. 450, 453, —P.2d—.) Some 
of the larger cities receiving gas from the Hugoton field include Denver, 
Omaha, Kansas City, Minneapolis, St. Paul, Chicago, and Detroit. 

The power and authority of the State Corporation Commission to regulate 
the production and conservation of natural gas is derived solely from statutes, 
(See G. S. 55-701 to 55-713.) The statute defines and prohibits waste and 
vests the Commission with authority to promulgate such rules and regula 
tions as may be necessary for the prevention of waste, the protection of gas 
bearing strata, the determination of the productive capacity of each well and 
of all wells in a common source of supply, and to protect correlative rights, 
The Commission must consider acreage, pressure, open-flow, porosity, perme. 
ability and thickness of pay, and such other factors, conditions, and circum. 
stances as are pertinent in promulgating rules, regulations, and formulas to 
attain such results. The object and purpose of proration is to permit each 
developed lease to currently produce its daily allowable so that ultimately each 
such developed lease will have an opportunity to produce approximately the 
amount of gas which underlies such lease. (See Basic Proration Order, Par. j, 
k, and 1, March 21, 1944, Docket No. C-164.) 

All valid orders of the Commission must be within the scope of authority 
conferred by statute and must be based on evidence adduced at a hearing after 
proper notice has been given. It is solely within the province of the Commission 
to determine and promulgate the schedule of allowables, and such functions 
constitute administrative and legislative acts imposed upon the Commission 
by law, the performance of which can not be enjoined. Appeals may be taken 
from the orders of the Commission to the district court, and from that court to 
the Supreme Court. (See Hayward v. Commission, 151 Kan. 1008, 101 P.2d 
1041.) In an action to review an order of the Corporation Commission, the 
district court is limited to a consideration of the record before the Commission. 
Additional evidence can not be heard in the district court. If insufficient evi- 
dence was presented at the hearing before the Commission, then it is the duty 
of the district court to remand the action to the Commission for further taking 
of evidence. (See White Eagle Oil Co. v. Commission, 168 Kan. 548, 214 
P.2d 227.) 

The Commission has authority to make an order fixing a minimum well- 
head price for natural gas taken from a common source of supply if the evi- 
dence before the Commission justifies its conclusion that such an order is 
necessary in order to prevent waste and to secure the relative rights of owners 
of real property from which gas is produced from a common source of supply. 
(See Kansas-Nebraska Natural Gas Co. v. Commission, supra, and cases therein 
cited, the most important of which is Cities Service Gas Co. v. Peerless Oil and 
Gas Co., 340 U. S. 179, 71 S.Ct. 215, 221, 95 L.Ed. 156.) 

All oil and gas leases in the Hugoton field have many provisions which are 
common to oil and gas leases generally. There must be a sufficient considera- 
tion, and the weight of authority is that the real basic consideration for such 
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an instrument is the development of the land for the production of petroleum 
products. (See Sinclair Prairie Oil Co. v. Worcester, 163 Kan. 540, 548, 183 
P.2d 947.) The lease must be in writing and complete in all respects. A con- 
tract to execute and deliver an oil and gas lease is an agreement to make a 
contract and must be in writing and is not binding unless all the terms and 
conditions are agreed on and nothing is left to future negotiation. (See Grow 
y. Davis, 110 Kan. 215, 203 Pac. 683, and cases therein cited.) An oil and 
gas lease conveys no interest in the land therein described, but is merely a 
license to explore and is personal property—an incorporeal hereditament—a 
profit a prendre. Since the oil and gas lease is personal property an action to 
enforce a right or benefit in or under the lease is necessarily an action in 
personam, and jurisdiction of the defendant can not be obtained by publica- 
tion service. (See Connell v. Kanwa Oil Co., 161 Kan. 649, 170 P.2d 631.) 


An oil and gas lease automatically expires at the end of the primary term 
unless it has been perpetuated by development or productior. in accordance with 
the terms of the lease. The lessee can not continue the lease in force after the 
expiration of its primary term by payment of delay rentals. Neither can the 
lessor successfully maintain an action for rent or delay rentals after the expira- 
tion of the primary term even though the lease has not been released of 
record. (See Cement Co. v. Brick and Tile Co., 100 Kan. 547, 164 Pac. 1087.) 
So long as the oil and gas lease is valid and in full force and effect the lessee has 
the exclusive right to develop and produce minerals from the leased land. 
Although a lessee has no title to the minerals prior to the time they are reduced 
to possession by production, yet the lessee can successfully maintain an action 
by the injury resulting from invasion of his interest by the extraction of such 
minerals by another. Such injury is redressible by damages. (See Brinkman v. 
Empire Gas and Fuel Co., 120 Kan. 602, 245 Pac. 107.) 

So far as I know, all oil and gas leases contain a provision that the lessor 
has the right to use gas for domestic purposes. Under such provision, the gas 
is free even though not so stated in the lease. (See Oil Company v. Pennel, 
76 Kan. 785, 92 Pac. 1101.) The provision in the lease authorizing the lessor 
to use gas for domestic purposes does not include the right to use gas for power 
in connection with irrigation or other farm operations, in my opinion. There 
has been some controversy and question about the right to the free use of gas 
for domestic purposes where the lessor subsequently conveys the surface in- 
terests and retains the mineral rights, or owns only the mineral rights at the 
time of making the lease. Most companies agree that since the gas could only 
be used on the surface, this right can always be exercised by the owner of the 
surface interests. Some of the companies request a written consent from the 
owners of the mineral interests authorizing the exercise of this right by the 
owner of the surface interests. It is my opinion that this consent is not necessary, 
but it is generally easier to obtain than to argue or litigate the matter. 

All leases have the general provision that the estate of either party may be 
assigned in whole or in part. Where the leased land is subsequently divided 
into different ownerships, the owners of the separate parcels or mineral interests 
are entitled only to the royalties accruing from production on the particular 
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tract to which their ownership attaches in the absence of specific provisions of 
agreements to the contrary. (See Carlock v. Krug, 151 Kan. 407, 99 P.2d 858.) 
The sale of a portion of the leased premises does not vest in the purchaser ap 
greater right to development than the original lessor would have had if the 
sale had not been made, and the lessee’s obligation to develop is neither jp. 
creased nor lessened by division of ownership of the tract subsequent to the 
making of the lease. (See Fischer v. Magnolia Petroleum Co., 156 Kan. 367, 
371, 133 P.2d 95, and on rehearing in 156 Kan. 722, 137 P.2d 139. See also 
Summers Oil and Gas, Sec. 608 and 609.) 

All oil and gas leases contain a general statement to the effect that the lessor 
warrants and agrees to defend the title to the leased premises and that the lessee 
shall be subrogated to the rights of any holder or holders of liens which it may 
pay. While the lessor agrees to defend the title, he does not warrant the leased 
land to be free from encumbrances. The lessee is given the right to redeem from 
all such encumbrances and is to have subrogation therefor, which precludes the 
idea that the land was warranted to be free from encumbrances. (See Crum 
v. Oil Co., 117 Kan. 54, 56, 230 Pac. 299.) Where a mortgage existing at 
the time of execution of the lease is subsequently foreclosed against all parties, 
including the lessee, and the land is sold to a stranger who thereafter conveys 
to the original lessor, the lease is not reinstated by virtue of the warranty clause. 
(See Schultz v. Cities Service Oil Co., 149 Kan. 148, 86 P.2d 533.) 

Practically all of the leases in the Hugoton field provide for one-eighth 
royalty to the lessor, but vary to some extent in the method of determining this 
amount. There is a distinct difference between the ownership of royalty and the 
ownership of minerals. The legal meaning of the word “royalty,” as applied 
to an existing oil and gas lease, is the compensation provided in the lease for 
the privilege of drilling and producing oil and gas, and consists of a share in 
the oil and gas actually produced and saved. This meaning can not be en- 
larged by usage or custom so as to include a conveyance of oil and gas in place. 
A grant of an interest in royalties based on a possible, but wholly uncertain, 
execution of a future oil and gas lease violates the rule against perpetuities and 
is void. (See Lathrop v. Eyestone, 170 Kan. 419, 227 P.2d 136.) 

All leases provide for perpetuation by development and production during 
the primary term. The public record of the lease imparts notice of its validity 
for the primary term only. The statutory affidavit must be filed if the lessee 
contends that it has been perpetuated. (See G. S. 55-205.) Some of the leases 
provide that the lessee can perpetuate the lease by making shut-in payments 
where available production is not marketed for a specified time, generally one 
year, but this has never been very important. 

The leases in the Hugoton field vary considerably in their provisions for 
unitization or consolidation. Some provide that the lessee has the right and 
privilege to consolidate the leasehold estate with other adjacent or contiguous 
leasehold estates to form a consolidated leasehold estate for the production of 
gas, which shall not exceed 640 acres, but is silent as to the procedure for exer- 
cising this option. Other leases provide that the leasehold estate or any portion 
thereof may be unitized with other oil and gas leases or any part of the lands 
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covered thereby to form a gas producing unit of 640 acres, and that such 
unitization shall be accomplished by the execution and filing by lessee of an 
instrument declaring its purpose to unitize and describing the leases and lands 
unitized. All leases containing a unitization provision also state that the ¥% 
royalty shall be prorated and paid to the various lessors in the proportion that 
the acreage of each bears to the total acreage of the consolidated estate. I have 
found no leases which contain a time limit for the exercise of this option by the 
lessee. 

Unitization or consolidation agreements are entirely voluntary. The unitiza- 
tion agreement contained either in the lease or by a separate instrument is an 
agreement that the leased premises may be combined or consolidated with other 
leased premises to form a unit for the production of gas and the division of 
royalties to the same effect as if all of the lands in the unit had been originally 
covered by one lease. It is lawful for the owners of two or more separately 
owned tracts of land, or of the minerals located thereunder, by appropriate 
contract between such owners, to cause such lands or minerals to be consolidated 
as one producing unit and to apportion the royalties accruing from the produc- 
tion of the well or lease among such owners as they may agree. It is also lawful 
for any operator or well owner to agree with the owner of land or minerals 
to become part of a production unit and to share the royalties upon such basis 
as the operator and land owner or mineral owner may agree. (See Basic Pro- 
ration Order, Par. h. Also Summers Oil and Gas, Sec. 104.) There is no 
express legislative investment of the Corporation Commission with a compul- 


sory unitization power. Neither the law nor the Basic Order requires one who 
is contemplating drilling a gas well to procure from the Commission a well 
drilling permit. There is no prohibition either by said order or by law against 
drilling a gas well upon acreage less than the 640-acre unit found in said Order 
of the Commission to be the most economic and advantageous unit. (See 
amendment to Basic Proration Order, January 10, 1946, Par. 3.) 


Since the acreage factor is one of the most important elements in the for- 
mula used by the Commission to determine allowable production, and the 
Basic Order, as amended, provides that one well completed in the Hugoton 
Field can adequately and sufficiently drain 640 acres without causing waste and 
is therefore the acreage factor to be used in such formula, the result and effect 
of unitization is to divide the Ygth gas royalty from the one well on the 640- 
acre unit among the owners of the mineral interests in the proportion that each 
owner's acreage bears to the rotal. One well on the 640-acre unit is supposed to 
perpetuate all of the oil and gas leases on all of the lands within the unit. Most 
unitization agreements between land owners and lessees contain the express 
provision that the lessee is relieved of all obligations for further development 
upon the drilling of one gas well on the unitized area. Most of these unit 
agreements also contain many other provisions favorable to the lessee which 
are not contained in the lease. 

Some of the unsettled legal problems arising from unitization may be briefly 
stated: First, does the general authority to unitize without restriction as to 
time violate the rule against perpetuities? Second, where unitization is accom- 
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plished by a declaration filed by the lessee, does the lessee have the duty and 
obligation of further development and production under the implied covenants 
contained in the lease? This question is especially important as to the oil and 
oil rights long after the expiration of the primary term. Third, where the 
parties execute a separate unitization agreement covering part of the leased 
land, can the lessee unitize the balance without the consent of the lessor? 
Fourth, has the unit been irrevocably established so as to avoid a violation of 
the rule against perpetuities where the unit agreement provides that lessee may 
release the unit at any time? These questions have not been answered by statute 
or decisions of our Supreme Court, and there is considerable difference of 
opinion among well-qualified attorneys. 

After development has been obtained, ordinarily the lessee presents to the 
lessor an instrument which is usually designated “Gas Division Order” and tells 
the lessor that he must sign the same so the Company will know to whom 
royalty is payable. The Gas Division Order is completed except for the lessor's 
signature, which is some slight evidence that the lessee did know who was 
entitled to the royalty. The title to most of these instruments is a misnomer. 
While a few of them are only gas division orders, most of them contain pro- 
visions which constitute a distinct modification of the lease and a grant of 
additional powers to the lessee and a restriction of the rights of the lessor. There 
is nothing in any of the leases and certainly nothing in the law, so far as I can 
determine, that requires the lessor to sign such an instrument to obtain payment 
of royalty. 

This paper does not supplement any of the well-recognized authorities on 
oil and gas. It is hoped, however, that it may be of some interest and of some 
value to some member of the Bar. If it should perchance accomplish this, then 
the time spent in preparing it and your time spent in listening to it will not be 
a complete loss. 


PERSONAL INJURY CASES* 
By C. H. Morris 
Of the Wichita, Kansas, Bar 


This discussion concerns the preparation and trial of personal injury cases 
from a plaintiffs’ standpoint. 


I. The Plaintiffs’ Lewyer and Public Interest 


I have had quite a varied experience in the law. The first fifteen years of 
my practice I spent representing insurance companies. In 1945 I left the law 
firm and the defense trial work and became a plaintiffs’ lawyer. I have always 
been a claimants’ lawyer, because I have never yet met a client who wasn't 
claimer of some kind. There is a distinction as among claimants, those who are 
claiming on the plaintiffs’ side and those, let’s say, protesting with their claim 
on the defense side. 


Part of the discussion in the “Section Meetings” during the 70th Annual Session of the Bar Association of 
the State of Kansas at Kansas City, May 24, 1952. 
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I would say that any lawyer who specializes in personal injury and workmen’s 
compensation claims is a plaintiffs’ lawyer. You will find he is devoted to the 
ideal of dignifying man, his mind, his body, and his life by an adequate award. 


The plaintiff's lawyer is coming into his own by the very nature of our 
society. The mechanical and scientific age in which we live exacts a tremendous 
toll of human life and limb. Personal injuries and death run into the millions 
of dollars annually. Liability and compensation insurance is a tremendous 
business. At present, more than one-half of the time of a majority of our 
courts and all the time of special administrative agencies, such as Workmen's 
Compensation and Industrial Accident Commissions, is spent in the search for 
justice within the field of personal injury and death. 


At least two million workers of industry suffer personal injury or death each 
year. Additional large numbers are daily injured on trains, on the highways, on 
ships, in airplanes, fires and other accidental means. These injured persons and 
the dependents of the dead are all potential clients. They demand of the legal 
profession our best efforts, and our best efforts demand a thorough knowledge 
of the legal rights of our clients. Plaintiffs’ attorneys throughout the world, 
recognizing this growing field of law and the responsibility involved, are unit- 
ing their efforts toward self-education as well as the education of the courts, 
legislators, doctors and all others entrusted with the responsibility of rendering 
justice for the injured person. 

The attitude of the public and our own professional brothers, toward the 
personal injury lawyer, has not been too savory in the past. We think this 
attitude came into being and was permitted to exist because of the apathy of 
the lawyers themselves. To improve this attitude, we seek to improve our- 
selves, our abilities and our techniques and by ethical means and proper public 
relations, inform the injured person of his rights and why it is a good invest- 
ment to employ a competent well-trained lawyer who devotes his time and 
talents to protecting the injured person. We must endeavor to completely ful- 
fill this obligation or be found wanting in the prime duty of the advocate. 


Nothing is so catastrophic to the working man as a personal injury which 
ends his working days. He can so easily become the object of charity and 
pity. If his employer, or the negligent wrongdoer, is not made to pay for the 
damages done, he is then relegated to the charity scrap heap. The public, not 
the business or person responsible, is charged with the burden of supporting 
the wrecked human being and his family. 


Although legislatures have tried hard in many states to provide legal ma- 
chinery whereby litigation and lawyers will be avoided, our system of free 
enterprise and private insurance, with industry and insurance companies “girded 
for the defense,” with thousands of claim men, investigators, doctors and law- 
yers, has made large scale litigation unavoidable. But the social planners are 
at work. They are attacking our jury system. They are working hard trying 
to put over a national compensation commission. They want a national Social 
Insurance Commission. Yes, they even wish to socialize the legal profession. 
It behooves us as lawyers, whether we are corporation defense lawyers, plain- 
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tiffs’ lawyers, or an expert in any other branch of the law, to quit the folly of 
pointing the finger of scorn at each other, and join together in a united effor 
to put our own house in order. Not one bit of dignity will be taken away from 
our honored profession because we become attuned to the times, adopt business. 
like methods, insist on our rights, and let the public know our value. The 
plaintiffs’ lawyers, with the guidance and assistance of the National Associa. 
tion of Claimant’s Compensation Attorneys are meeting the challenge. 


It has been for years, the prevailing ambition for most lawyers to aspire to 
represent the rich and powerful, the corporations and vested interests. The 
young lawyer, upon passing the bar, seeks to become associated with the firm 
that represents the Santa Fe Railroad, and that is a matter that gives great pride 
to this young lawyer and his wife. He is immediately accepted into any number 
of clubs, and he finally makes the country club, and he is really a fine lawyer, 
when, in truth and in fact, he hasn’t enough courage to go into court and try 
just a simple law suit. 

The lawyer who takes up the cudgel for the little fellow, the injured person, 
has been called all the names calculated to make this branch of the legal pro- 
fession unpalatable. The corporation lawyer in all his smugness, will sit in a 
group of genteel folks and will say, “Well, all the business in my office is 
settled right over my desk.” “We don’t go down and engage in this vulgar 
practice of calling each other names in trying law suits. We don’t go for that.” 
“Besides, those kind of people that do that, they increase your insurance rates, 
and you haven’t any idea what the insurance companies have to put up with.” 


Well, all of that should force us, if for no other reason other than self- 
protection and advancement of our cause, to work together. 

My first fifteen years of law practice was in a large influential law firm. | 
was trained in adjusting claims and defending damage suits for insurance, trans- 
portation, and utility companies. I learned the value of preparation and hard 
work. The defendant companies would tolerate nothing less than the best in 
investigation preparation and trial. I could not learn the art of belittling the 
claimant and his lawyer. I have too much respect for humanity to engage in 
such a practice. I could see no reason why a well prepared, hard-working plain- 
tiff’s lawyer was not just as respectable, and serving the public interest as much 
as the defense lawyer. These feelings finally led me to withdraw from the 
firm about six years ago and I joined the ranks of the plaintiffs’ lawyers. 

I have maintained sufficient respectability to be asked to appear here today 
on this convention program. 

Competent personal injury lawyers throughout the nation are winning the 
respect of the courts, the Bar and the public, generally. 

Legislatures, interested in the problem of the injured worker and in im- 
proving the personal injury tort law, are calling upon experts in the field of 
personal injury law for help in drafting and enacting proper legislation. 

Public Welfare organizations, realizing that every case lost, presents a po- 
tential applicant for charity, are beginning to realize the value of the personal 


injury lawyer. 
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The great Labor Unions of the country have seen the need of the expert 
personal injury lawyer, in bettering laws pertaining to injured workmen and 
their dependents. 

Think of the many thousands of cases in which the plaintiffs’ lawyers have 
saved injured persons and their dependents from pauperization, and you have 
the reason for this growing respect of the public, of the judiciary and our 
brother lawyers, for the true social service being performed by the lawyer for 
the “injured person.” 

IL Investigation 


The proper mental attitude and respect for yourself and your work is the 
first attribute necessary for a success as a plaintiff's lawyer. But the most im 
portant matter, I believe, when a case comes into your office is to start mak- 
ing a thorough investigation. The big factual elements of the case are not 
likely to be too difficult to investigate. I think I can fairly say that 99 out of 
100 investigators leave out the important little things about the investigation. 
This may not be fatal if you have a case of clear liability, but when you have a 
case which at first glance seems to be one of doubtful liability, you must look 
for the important little things that may prove your case. No one should ever 
know more about your case than you do. It is a good policy to use trained and 
experienced investigators. Get acquainted with the most experienced and pro- 
fessional independent personal injury investigators and adjustors in your local- 
ity. Even though they work for insurance companies, I am sure you will find 
they are experienced and will do you a thorough job. It will be your job to 
direct the investigation and often times necessary for you to go out yourself 
when you have a tough job of investigating. Your experience and knowledge 
of the law will assist you in locating little bits of evidence that may make 
liability. 

Ill. Preparation and Settlement by Means of Brochure. 

Advocating the preparation and use of a brochure for an approach toward 
settlement of your case, I am sure, will be novel to this audience. I do not know 
of this technique being used in Kansas. I am not experienced in its use, so I 
can only tell you of its success by leading plaintiffs’ lawyers throughout the 
United States. They have made a believer out of me. I intend to so prepare 
my cases from now on. 

The brochure is prepared after the case has been completely investigated and 
usually before suit is filed. It usually includes: (1) Table of Contents (2) 
Statement of what the case is about, giving it from your point of view, referring 
to the exhibits that substantiate your claims. You attach as exhibits, your state- 
ments, your pictures, maps, and your law. (3) List all your damages, starting 
from the point of the accident, the ambulance bill, the hospital bill, the general 
doctor, the specialist, loss of earnings, permanent injuries, etc. (4) The 
doctors’ reports are made a part of the brochure. (5) As a matter of fact, in- 
clude everything about your case. Tend to take attention away from points 
in which you may be weak. In injuries which are not too strong, you can have 
a lot of pictures of the smashed cars, of the skid marks and so forth, or if you 
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are a little weak on the negligence, you will have the scene of the accident and 
a few other little matters that you may have, but put lots of pictures of the 
head injuries and so forth. 


When your brochure is complete, call the insurance adjuster, or the defense 
lawyer to your office. Hand him the original and a copy to send to his home 
office. Give the adjuster, when he comes to your office, all of your courtesy 
respect and the facts of your case. Do not treat him as an opponent, he is your 
agent, use him. He is there to translate what you tell him to the man who sent 
him. He then becomes your advocate in convincing the claim manager in the 
home office that you are out to get an adequate award for your client. 


Perry Nichols, of Miami, Florida, uses the brochure technique successfully, 
In a case in which some live wires caused severe burns to a woman and her 
husband who was not so badly burned, the brochure aided him materially in 
obtaining a settlement for his clients of $200,000.00 out of court, and that is 
the largest known settlement out of court in the United States. 


Roger Bramy, of San Francisco, in a fractured skull case, made complete pic- 
tures, even while his client still had the cast on. These were included in his 
brochure. He made extra copies for the home office in Southern California 
and reinsurer in New York. Later, his partner, Mr. Cohn, while visiting in 
New York, and without the file, stopped at the insurance company office and 
casually discussed the case. The reinsurance company had studied the brochure 
and settled for $50,000.00. 


Melvin Belli says, “If you try your cases or prepare your cases in the old 
style of keeping the surprise witness or pulling the rabbit out of the hat at the 
end of the case, you are not going to get a good settlement. You are not going 
to get a good result at the trial. You have “to sell” the adjuster when he 
comes to your office so that he can go back to his office or the defense lawyer 
and give him al] of the facts. The defense lawyer, in turn, goes to the 
home office and they can give you a just and adequate award. If you don’t give 
your adjuster, when he comes to your office, all of your courtesy, respect and 
the facts of your case, how do you expect him to become your advocate when 
he goes to the home office?” 


I have heard Perry Nichols and Melvin Belli talk on this matter, I have seen 
their brochures and their settlement records are tremendous. I am completely 
sold on the brochure technique and I am adopting it in my practice. I highly 
recommend its use to each of you. 


IV. Pleading of a Damage Suit 


Our Kansas Code in substance requires that a petition must contain a state: 
ment of the facts constituting the cause of action in ordinary and concise 
language and without repetition. 

Webster defines “ordinary” as “taking its place according to customary oc 
currence or procedure, usual, formal.” Ordinary is also defined as “a common 
rank, quality or ability not distinguished by superiority of any kind, common- 
place.” 
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“Concise” is defined as “expressing much in few words, condensed and 
brief.” 

The trial attorney is permitted to read the petition to the jury. The judge in 
giving his instructions, copies a great deal of the language of the pleadings. We 
should depart from the old archaic, worn out Romanisms of “Whereas” and 
“Saids.” The language of the common man does not say, “said vehicle” or 
“said deceased.” The language of a lawyer's pleading should be so written that 
the ordinary man could pick it up on the street and find it interesting, vital 
reading. 

Homer Bishop, one of Oklahoma’s noted plaintiffs’ lawyers and a past 
president of the National Association of Claimants Compensation Attorneys, 
is the master in the modern trend of language used in pleading negligence 
cases. His petitions have met the test of trial and have been sustained by 
appellate courts. They are used as models by modern, expert, personal injury 
lawyers throughout the nation. 


I will give you excerpts from a Bishop death case petition: 

“In order to divert the flow of water in this stream, it was necessary to make 
an excavation 100 feet or more in length by 8 feet in width. The banks on 
each side of the excavation were 12 or more feet in height or depth. The east 
bank was perpendicular or straight up and down with the incline—steep. On 
the west bank of the excavation was a gradual slope. The bulldozer used by 
the defendants was 55 H. P. It was 8 feet or more wide. It weighed 26,000 
pounds. It was equipped with a blade about 8 feet long and 3 feet deep . . . 

“Early in the afternoon of October 16, 1948, Alfred H. Harding, while 
serving the defendant corporation, was standing about 2 to 4 feet from the 
east bank, down on the bottom of the excavation. The bulldozer, or tractor, 
was immediately west of him, when suddenly and without warning, the east 
bank gave way. The cave-in was immediate. Tons of earth crashed downward 
upon him. Hurled against the bulldozer, covered by the landslide, the wounds 
sustained were mortal. 


“Alfred was 48 years of age. He left surviving him: 
. Zelma B. Harding, his widow, age 48. 
. Alfred Harding, Jr.,a son, age 16. 
. Betty Harding, a daughter, age 20. 
. Wanda St. Clair, a daughter, age 22. 
. Kenneth Harding, a son, age 24. 

“His widow, Zelma, and his minor son, Alfred Harding, Jr., are the only 
heirs at law entitled to receive damages for his wrongful death. 

“Never had Alfred H. Harding been afflicted with any physical or mental 
diseases. He was a strong, active, virile, ambitious man. His mentality was far 
above the average. He was a splendid workman, ever attentive to duty, loyal 
and obedient to service. Ambitious, motivated by his desire for promo- 
tion, he had secured, by diligent work and service, numerous promotions with 
increased pay during his 26 years of service for the Oklahoma Natural Gas 
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Company, a Delaware Corporation. His health was good, his special training 
excellent. He had a life expectancy, under the American Experience Table of 
Mortality and other recognized Tables of Mortality, of twenty-three years . . .” 


I have a supply of printed copies of his petitions in my office. If any of you 
care to have one for your future use, write me at my office and I will be happy 
to mail it to you. 


V. Trial of the Damage Suit 


A. Preparing the Plaintiff: Every good personal injury lawyer prepares the 
plaintiff for trial. Before the plaintiff takes the witness stand, you should go 
over all the big and little points of his testimony with him. A good way to do 
this is to take a question and answer statement, then take the plaintiff into an 
office with one of your associates and go over those questions and answers 
exactly the way you are going to ask the plaintiff when he is on the witness 
stand. Such preparation will insure against stage fright or over-confidence of 
your plaintiff. 


B. Medical Preparation: The personal injury is the important element of 
special damages. Adequate verdicts without real preparation and study are 
miracles or flukes. We, as personal injury lawyers, in order to obtain full com- 
pensation for injuries of our clients, must employ special techniques not ordi- 
narily used by the general practitioner. A specialist in personal injury trial 
work must be revolutionary in his approach and different in his preparation. 


Certain basic medical knowledge is essential. 

The jury must be taught in simple terms. A good trial counsel will always 
translate the medical terms into everyday language and wherever possible, 
employ examples by way of illustration or comparison to common objects 
understandable to the layman. 


In order to avoid surprises, prepare for every possible contingency. Your 
client must disclose all past accidents, injuries, diseases, operations, hospitaliza- 
tions, and law suits. Cross-examine your client in your office before trial more 
rigorously than you expect the defense counsel to cross-examine during trial. 
A true disclosure of all the facts creates confidence in the minds of the jury as 
to the honesty of your case. 

Your most effective proof of personal injuries is by the use of Demonstra- 
tive Evidence. It is the surgery of the law suit. You must present your case 
dramatically so that the impact of a fact impells a juror to become an advocate 
for you in the jury room. 

You have the burden of proof. Remember, it is not an idle figure of speech 
or an academic expression intoned by a judge in his instructions. At the end 
of the trial, the judge will instruct that, “If the scales of proof hang evenly 
then the verdict must in law go against the side having the burden of proof.” 
This is a devastating instruction to an inadequately prepared case. 


C. Selecting the jury and D. Type of Jurors: Selection of the jury is a 
very important part in the trial of a law suit. Find out all you can about the 
jury panel. Also have in mind the type of juror you want on your case. If you 
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have your case adequately prepared, you can select a jury with intelligence 
and care. 


E. Practical Techniques in the Court Room: Use photographs, and of a 
size so they can be seen by the jury. Put them up where they can be seen and 
where you can refer to them throughout the trial. 

When you are talking about pain and suffering to the jury, get them to 
thinking about it. Reduce it to terms of commonplace illustrations that the 
jury understand. You have to help the jury. That is your problem and youf 
duty to do so. 

Use extensive X-rays, but be sure you are prepared so that you fully under- 
stand the X-rays yourself. 

Use extensive charts and models. Jack Lehmann, of Clay-Adams Company 
of New York, at my invitation came to this convention with an exhibit of 
models and catalogues. I hope you will see this exhibit. I do not work for 
Clay-Adams company, but I commend to you the use of their products. They 
are an essential part of your office, they help you talk to the doctor and to the 
jury. 

I have learned how to get along with the doctor. If I demand one hour of 
the doctors’ time before trial, I pay him for it. The doctor is not duty bound 
to help educate me without pay. You, as a professional man, should never take 
advantage of another professional man’s time. You can then tell the doctor, 
“I have paid for one hour of your time, I want you right here in this office, not 
out in the operating room either, and not any nurses running in or out. I have 
paid for this time. I want to talk to you and to have a discussion with you of 
this problem. Tell me, ‘what can I prove in this case?’”. You get him interested 
in helping you on a professional basis. You tell him about your case and what 
your opponent's contention is. Have a complete conference and mutual kind 
of understanding of what you are trying to prove and he will tell you 1, 2, 3, 
what you can expect to prove. 

At all times, keep your case within the realm of logic. Don’t go way off 
hunting crickets. Stay on the bear hunt. The day of pulling rabbits out of the 
hat is gone. Trial work is pure hard work. If you work hard at it, you will 
get compensated for it. 


F. Instructions: It has only been in the last few years that the subject of jury 
instructions in personal injury cases has received the attention it deserves. Law 
Review articles, bulletins of Bar Associations, publishers of legal works, and 
lawyers and judges have all given vastly increased consideration to this branch 
of the law. Prepare your instructions so the jury can understand them. Lawyers 
hold to their prolixity and to their pompous definitions just as medical witnesses 
hold to their Latin, although they would discover upon slight inquiry, that lay- 
men have as little respect for the one as for the other, and not much more 
understanding. 

It must be remembered that we, as plaintiffs’ attorneys, are representing 
clients whose day in court is but once, and who generally are not in a financial 
position to carry their cases through the appellate courts—hence plaintiffs’ 
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attorneys, in the preparation of jury instructions, must not only seek the benefits 
of every rule of law favorable to the plaintiff, but must also be certain that the 
insructions on the law they draw up is not infected with error and thereby made 
the subject of appeal. 


G. Argument and the Adequate Award: If your case has been well pre. 
pared and well tried, you must and will approach the Closing Argument and 
the Adequate Award with a deep and unfailing sense of humility and sincerity, 
You will really feel and believe in each and every statement, that you make to 
the jury. No Hollywood movie, no New York stage play, no Metropolitan 
Opera can even approach the drama of trial by jury, when the facts have been 
adequately portrayed by trial lawyers on each side. No more appreciative or 
intelligent audience can ever be found than that of the jury. After all, this is 
the only production in which the audience gets to take a real part in the play. 
It is paramount in this the Crescendo, in this the climax of the trial, to make 
that jury realize the importance of your responsibility as well as theirs. To the 
injured, the widow and her small son, the jury is their last hope. Their last 
refuge. Their verdict will be final, will be permanent, will be eternal and will 
affect their lives and destinies as long as they shall live and breathe. No greater 
duty can be served by man than the duty of serving as a fair, impartial, God- 
fearing and courageous American juror. 

And when we, the plaintiffs’ counsel, have conveyed to that jury that sense 
of humility, of unselfishness, of that real desire to be of service and to reason 


with them in order that truth may be found in their verdict when this happens 
the closing argument has won another Adequate Award. 


VI. The Personal Injury Case on Appeal 


If you have the facts, and the law on your side, and can express them to the 
court in your brief and oral argument, you will probably win your case in the 
appellate court. 


You cannot write a convincing brief without preparation. You should first 
know how your appellate court operates. Find our whether it does or does 
not use the conference system. Do the judges study the cases before oral argu- 
ment? Do they confer before reaching a decision? 

Your brief must show careful analysis, exhaustive research and intelligent 
thinking. 

The appellate judge may know the law but he cannot know the facts except 
as you intelligently and properly present them in your brief. Many cases are 
won or lost on the statement of facts. 


In your statement of authorities, remember that a mere statement of a 
proposition of law supported by a citation of authority is not a sufficient or 
proper way to argue your case. In developing your legal propositions it is 
very good practice to briefly outline the basic premises upon which it is based. 
Don’t assume the court knows them. Don’t, however, argue the obvious. 
Simply state it. 

The next important thing is to adopt a proper attitude toward the coutt. 
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When you appear for oral argument, do not approach the court with such awe 
and reverence that you create the impression you think the judges are omni- 
potent or omniscient. Most of them know they are not and resent such arti- 
ficiality. Try to cultivate and adopt an attitude of respectful but intellectual 
quality. In other words, make the argument appear to be a discussion between 
intellectual equals. 


What we as specialists in our field want or should want is not so called 
“plaintiff judges” on the bench. What we want or should want, and certainly 
what we are entitled to, is fair-minded judges on the bench who will give the 
plaintiff an even break with the defendant. They have not the time to look 
up the law in every case. They need, and are entitled to, our help and that 
help can be given by cooperative effort. 


VII. How to Succeed 


A plaintiffs’ lawyer isn’t made over night. At the outset he must have faith 
in his profession. He must believe that personal injury law is one of the most 
dignified callings a lawyer can choose. He ‘must believe that here he has the 
opportunity of the greatest service to his fellow man, when he practices this 
speciality as it should be practiced. He must have ability to sell, which em- 
braces the use of a number of distinct media of service—natural endowments, 
education, experience, character, reputation, knowledge, skill and judgment, 
and his energy, the over sale of which occasionally costs an early death. 


He must realize, as Melvin Belli has told us over and over again: 


“It is a tremendous thing to go into the court room and know the whole 
economic future of that family, of the widow, of the injured man, ... depends 
upon one person in that court room—you. He depends upon the Plaintiff's 
lawyer to give him an adequate award and to rehabilitate him economically as 
the doctor has rehabilitated him physically. It is a tremendous responsibility 
to be a plaintiff's lawyer and to present that case to the jury. We have learned 
now, with that responsibility, we must go into court armed with humility and 
armed wih sincerity.” 

Today, in Korea, in the maelstrom of suffering, destruction and death, men 
fire their shots for the liberation of the captive conscience of the world, with 
the thought that here in America justice can be had—and that no man shall 
ever sink so low but that his voice, as he cries for mercy, may be heard in our 
courts of justice. 


Gentlemen, if they can die to preserve that great dream of American justice, 
it is my prayer that you gentlemen may live to defend that heritage. 


Yes, gentlemen, it is only when we realize that we are fighting, not only 
for the right of that injured man to be adequately compensated for injury to 
that body, but also for that man’s very soul, for his right to live, free from 
want, for his right to educate his children, for his right to actively participate 
in the affairs of his government, and to worship God unfettered by the calamity 
that has been vested upon him as the result of injury. 


It is a great pleasure to meet with you gentlemen from the various com- 
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munities of this great state of Kansas. I know some of you are here because 
you are curious, I even recognize a few railroad, utility and insurance com. 
pany defense lawyers; but the great majority of you are here because you have 
a genuine sympathetic interest in personal injury law, and thought perhaps you 
cold learn something, or at least get a shot in the arm. You have been trail- 
blazers, because everytime you take a case to the appellate court of this state, 
you, in many instances, liberalize the law with reference to the right of the 
injured and maimed to recover; every time you refuse to settle for less than 
your client's case is actually worth, you are blazing a trail. You are building a 
bridge that will enable the younger and more inexperienced lawyers to better 
represent suffering humanity. 


VIII. Conclusion 


I have not attempted to speak as a philosopher. I have spoken only what 
seems to me to be only practical truth. The opinions I have given you are my 
opinions now. If a proven fact intrudes itself upon my mind to influence and 
to bend my opinion in another direction, that’s all right. In the light of the 
newly discovered fact, my opinion will be changed when I speak to you again. 

Since I offer what I have said here only as opinions and facts, they should 
stir your mind only to some thinking of your own on the same matter. 

My aim is to be only a thought provoker. I have not yet reached the point 
where I can set myself up as a teacher. Also, I seldom claim a thought as my 
own. Thoughts are all about us, in print, in conversation, on the air, written 
in facial expressions, told in gestures of people you see but whose words you 
cannot hear. 

After a few days of attending plaintiff's lawyers seminars and conventions, 
of reading and pondering what is heard and seen, a fellow discovers his mind 
is full of thoughts. 

I don’t like to see intelligent plaintiffs’ lawyers “influenced” by what the 
vested interest lawyer may say about you. I like to see you thinking for your- 
selves and tend to the preparation of your cases. This highly and very respect- 
able phase of the law will begin pulling out of its kinks, when plaintiffs’ law- 
yers free themselves from the influence of propaganda, coming from highly 
organized sources, and start depending on their own good gray matter and 
their own sense of justice which spells an adequate award for the injured person. 
I am not for the sentimentalities. I am for the principles that make for real 
dollars and cents justice. We come to bar conventions and go about in our own 
communities talking about justice for all peoples everywhere, but what justice is 
there in putting on a legislative limit of $15,000.00 on a wrongful death in 
Kansas, when in other jurisdictions, verdicts are awarded every day of $50,- 
000.00 to $100,000.00 for wrongful death. Is it that Kansas people are not 
worth as much as persons who happen to reside elsewhere? 

We need to work long and hard on our own means of bringing justice to the 
injured person, making sure that it shall forever be something more than 
justice in name. Unless we build a strong moral, and united front, the present 
assult on justice for the injured man, and dependents of wrongful death, will 
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continue to flourish. I cannot go along with any radical who wants to begin 
by destroying. Theories of “swat-the-vested interests, destroy the insurance 
adjuster, curb free enterprise,” are theories of destruction, not theories of justice. 

A heap of hard work is involved in assuring our clients, the injured people 
of Kansas, an “Adequate Verdict.” 


WAGE STABILIZATION* 
By MARION BEATTY, Attorney, Topeka, Kansas 


Chief, Rulings and Opinions Branch, Legal Division, Regional Wage 
Stabilization Board 


HISTORY 


The same government of ours which has a permanent policy placing a floor 
under wages by the Fair Labor Standards Act also has a temporary policy of 
placing a ceiling over wages with its wage stabilization program. The present 
wage stabilization program is not the first program of its kind adopted by our 
government. 


We can go back to the earliest days of American history and find wage con- 
trols. Although the colonists’ approach to the problems affords no practical 
parallel for us, a few words on the subject may at least have entertainment value. 


Governor Winthrop of the Massachusetts Bay Colony declared in 1630 that 
the “scarcity of workers caused them to raise their wages to an excessive rate;” 
and a Governor Dobbs of North Carolina reported that “artificers and labourers 
being scarce in comparison to the number of planters, when they are employed 
they won’t work half, scarce a third part of a day of what they do in Europe 
and their wages are from two shillings to three, four and five shillings per 
diem.” During the intervening years the same story is told in other colonies. 


Both of these conditions, the scarcity of labor and the resulting high wages, 
were met differently in the northern and southern colonies. Out of them grew 
the indenture system, and eventually in the South, slavery. 


It was in legislation dealing with wages, however, that the colonies made 
their most persistent efforts to control workers. Plymouth Colony and Massa- 
chusetts Bay Colony passed similar laws in 1630 fixing the maximum rate of 
pay. In Massachusetts Bay Colony it was ordered that: 


“Carpenters, Joiners, Brick Layers, Sawers and Thatchers shall not take above 
two shillings (48.6c) per day, and sixteen pence (32c) a day if they have meate 
and drinke, nor any man shall give more, under paine of ten shillings ($2.43) 
to taker and giver; and that Sawers shall not take above four shillings six pence 
($1.00) ye hundred for boards at six score to the hundred, if they have their 
wood felled and squared for them, and not above five shillings six pence 


*Part of the discussion in the ‘‘Section Meetings” during the 70th Annual Session of the Bar Association of the 
State of Kansas at Kansas City, May 23, 1952. ad ” 
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($1.33) if they fell and score the wood themselves. Labourers shall not take 
above twelve pence (24.3c) a day for their worke, and not above six pence 
(12c) and meate and drinke, under paine of ten shillings ($2.43 ).” 

There is on record the case of Essex County vs. Thomas Trusler of Salem, 
He was charged with “taking excessive wages from John Alderman, namely 
ten shillings six pence ($1.75) for a day’s work of six oxen and one man. But 
generally speaking, enforcement was not successful. The laws drove craftsmen 
to cultivation of the soil or out of the colony, and there was some evasion by 
connivance between employer and employee—conspiracy, that is.” 

Throughout our history there are evidences of the effect of high prices 
and wages upon the national economy pointing up the necessity for some kind 
of control. During the Revolutionary War inflation brought severe hardships 
to citizens and forced the price of defense supplies so high that disastrous strains 
were placed on the Continental Government. At the end of the War the 
buying power of the dollar had dropped 67 percent. After the War there was 
such a runaway inflation that no accurate record of heights is available. That's 
where the expression “Not worth a Continental” came from. During that War, 
George Washington said: “The depreciation of (the currency) has got to so 
alarming a point that a waggon load of money will scarcely purchase a waggon 
load of provision.” 

The Civil War inflation story is much like that of the Revolutionary War. 
Again inflation destroyed the value of earnings and savings. By the time the 
war was ended each dollar had lost 56 cents of its buying power. 


Now, coming up to more recent times, there was the War Labor Board 
of 1918. Mediation and conciliation was its primary purpose. At that time 
there seemed to be as much emphasis on minimum wages as on maximum 
wages. Its purpose, as stated by President Wilson, was: 

“To settle by mediation and conciliation controversies arising between 
employers and workers in fields of production necessary for the effective conduct 
of the war or, in other fields of national activity, delays and obstructions which 
might, in the opinion of the national board, affect detrimentally such produc- 
tion; to provide, by direct appointment or otherwise, for committees or boards 
to sit in various parts of the country where controversies arise and secure settle- 
ment by local mediation and conciliation; and to summon the parties to con- 
troversies for hearing and action by the national board in event of failure to 
secure settlement by mediation and conciliation.” 

This first War Labor Board of 1918 was not authorized to make final settle- 
ment of disputes, but in actual practice its awards were enforced by the Presi- 
dent under his war powers. 

A number of principles of this first War Labor Board put into effect, as 
emergency measures have, in the meantime, become incorporated as part of 
the law of our land. The most important of these are: 

1. The right to organize and bargain collectively through majority repre- 


1. For the above information in regard to wage stabilization in colonial times credit should be given to the 
Bureau of Labor Statistics Bulletin 604 “History of Wages in the U. S. from Colonial times to 1928. 
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sentatives—affirmed by the Railway Labor Act of 1926, indirectly pro- 
moted by the Norris-LaGuardia Anti-Injunction Act of 1932, and en- 
forced by special agency under the National Labor Relations Act of 1935. 
2. The establishment of minimum wages—accomplished by the Fair Labor 
Standards Act of 1938. 
These principles are so generally accepted today that it may be difficult for some 
of us to believe that at one time they were heresy. 

During World War II, wage stabilization, among other labor dispute matters, 
was handled for a few months in 1941 by the National Defense Mediation 
Board. It settled 94 cases before its functions were taken over in 1942 by the 
National War Labor Board, which again grew out of an executive order follow- 
ing a conference of employers and labor organizations. The purposes of this 
board can be ascertained from a letter written by President Roosevelt and 
addressed to the conferees: 


“Gentlemen of the Conference: 

* * * Tam happy to accept your general points of agreement as follows: 
“1. There shall be no strikes or lockouts. 

“2. All disputes shall be settled by peaceful means. 


“3. The President shall set up a proper War Labor Board to handle these 
disputes. 


“I accept without reservation your covenants that there shall be no strikes or 
lockouts and all disputes shall be settled by peaceful means. I shall proceed 
at once to act on your third point. * * * 


“The particular disputes must be left to the consideration of those who can 
study the particular differences and who are thereby prepared by knowledge 
to pass judgment in the particular case. I have full faith that no group in 
our national life will take undue advantage while we are faced by common 
enemies, © © ©” 


This War Labor Board of World War II was the first and only government 
tribunal in the United States to be authorized specifically to bring about final 
settlement of labor disputes. All predecessor bodies regarded themselves more 
as mediation agencies or at most arbitration agencies whose decision the parties 
agreed in advance to accept. This Board, by virtue of the mandate that it should 
bring about final settlement of disputes, interpreted and exercised its powers 
to include those of compulsory arbitration.” 


WAGE STABILIZATION TODAY 


The Wage Stabilization Board of today is quite different from its predecessor. 
Some people make the mistake of thinking the Wage Stabilization Board is 
merely the WLB operating under a new name; but there are substantial differ- 
ences. It should be remembered, for example, that the WLB of World War II 
had almost infinite jurisdiction over disputes, but the WSB jurisdiction is rather 


—_—_ 


2. For the above information in regard to the War Labor Boards credit should be given to the Bureau of 
National Affairs, War Labor Reports. 
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severely limited by the provisions of Executive Order 10233, and since the 1952 
amendments even more limited. The WLB was created to handle disputes, 
and it acquired the wage stabilization functions after it was already established: 
the WSB, however, was created to stabilize wages and later it was given some 
disputes functions as a sort of side-line. 


The Board now handles disputes in only one situation—when the parties 
agree to submit their case to the Board. Its main function is wage control, one 
of the devices which Congress has seen fit to use to check inflation. In this 
article, I do not intend to talk about the dangers of inflation, the theories of 
direct controls as opposed to indirect controls, but I will go directly to the wage 
control program as we have it today. 


THE FREEZE ORDER AND THAWING REGULATIONS 


For the second time in this last decade Congress has enacted emergency con- 
trols over prices, wages, salaries, and practically all forms of compensation in the 
passage of the Defense Production Act of 1950. Then, on January 25, 1951, 
the Economic Stabilization Administrator issued the freeze order freezing all 
prices, wages, etc., at their then level. 

It was recognized at the time that adjustments of inequities would be neces- 
sary and that modifications would have to be made in the freeze order from 
time to time. Since that date, twenty-one wage regulations and other resolutions 
have been issued by WSB to give the necessary elasticity to the program. Asa 
result the term “freeze” is no longer applicable. The term “stabilization” is more 
apropos. But keep this in mind. The freeze was comprehensive and wages 
have been unfrozen only to the extent provided by thawing regulations, and 
no more. 


It has been the policy of WSB to impose as few burdens upon industry as 
possible, and in the wage field employer-employee relations have not been 
disrupted greatly except when rates bump against wage ceilings. For example, 
the employer may continue to follow his customary practices in collective 
bargaining, hiring, promotions, transfers, advancements for merit or length-of- 
service, etc., within limits. 

The Act provides that it may not be used to compel changes in business 
practices, cost practices or methods, or means or aids to distribution, established 
in any industry, except where such action is affirmatively found by the President 
to be necessary to prevent circumvention. 


COVERAGE AND JURISDICTION 


The controls imposed by the Defense Production Act of 1950 and its amend- 
ments apply to all businesses whether in inter-state commerce or not, except 
those exempted by the Act or subsequent regulations. Authority of the Congress 
to legislate under its war powers in this broad field has been tested and verified 
in cases arising in World War II and earlier. The only exemptions from wage 
controls (under specified conditions) are lawyers, doctors, engineers, architects, 
accountants, barbers and beauticians, and enterprises employing eight or fewer 
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employees (with whatever exceptions the Board may see fit to make in cases 
of these small employers), and hourly wages of $1.00 per hour or less. 

In the wage control field jurisdiction is divided among several agencies. The 
salaries of any employee employed in a bona fide executive, administrative, or 
professional capacity or in the capacity of an outside salesman (except any 
organized by a labor union) fall under the jurisdiction of the Salary Stabiliza- 
tion Board, Washington, D. C. There is also a Construction Industry Stabiliza- 
tion Commission that sets rates for on-the-site laborers and mechanics, and a 
Railroad-Airline Wage Board for handling wage problems in these fields. All 
other wages and salaries fall under the jurisdiction of the Wage Stabilization 
Board with its offices in Washington, D. C., and fourteen regional offices, 
including one in Kansas City. 

The public’s point of contact in this area for wage and salary information is 
the Wage and Hour Division, Department of Labor, 911 Walnut, Kansas City, 
Missouri, or the Wage and Hour Office in Wichita. Petitions for wage adjust- 
ments should also be filed there. 


APPROACHING A WAGE PROBLEM 


Unless your price or wage problem is a simple one, you may encounter con- 
siderable difficulty in approaching wage regulations. Even with the best tools, 
the best reference material available, you run some risk of not having found all 
the “law” that bears on your subject. The WSB does not provide any compila- 
tion of all regulations, amendments, orders and interpreations nor any index 
to them for public use, although you may obtain copies of individual regulations. 
You may well rely on the established services such as Prentice-Hall, Commerce 
Clearing House or Bureau of National Affairs. It may be time well spent to 
contact the nearest Wage-Hour office, state your problem and ask to be guided 
to pertinent regulations, and any information you need for filing a petition for 
approval of a wage increase. 


TERMINOLOGY 
There are certain definitions that should be understood for the sake of 
terminology. 
The “freeze” date is January 25, 1951, when all wages and prices were 
frozen at their then level. 


“Base date” is usually an earlier date taken more or less as normal for figuring 
price and wage increases. 


“General increases in wages” must be distinguished from “merit or length-of- 
service” increases given to old employees because of increased proficiency or 
seniority. 

Some regulations contain definitions of other terms. 


CERTAIN INCREASES ARE PERMISSIBLE 


As of the present time wages may be increased somewhat over what they 
were prior to Korea. Each of the twenty-one wage regulations deals with 
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clearly defined subjects and most of them provide a formula by which wages 
or other compensation may be adjusted upward under given circumstances, 
Each of the twenty-one regulations will be briefly digested hereinafter. 

It must be kept in mind that wage regulations deal with average rates of 
pay for groups of employees rather than hikes-for individuals. For example 
the regulations do not tell you whether it is permissible for the employer to 
raise John Doe’s wages $10.00 a week. It deals with permissible increases for 
the group of “appropriate employee unit” of which he is a member. Whether 
he may have a $10.00 increase depends upon the formula and how much of 
his allowable the employer has used in giving increases to other members of 
the group. The employer is allowed considerable discretion in using his 
allowables. 

Certain increases permitted under wage regulations are what we call “self. 
administering.” You may place them into effect without specific prior approval 
of the WSB. Principal examples of these are the well known 10% catch-up 
formula (Wage Regulation 6), merit and length-of-service increases (Wage 
Regulation 5), and cost-of-living increases (Wage Regulation 8). Most other 
increases require a petition to the Board, justification of the proposed increases 
and Board approval. 


WAGE REGULATIONS 1-21 
Following is a brief digest of each of the 21 wage regulations issued to date 


since the original overall freeze order of January 25, 1951. For a comprehensive 
view of the regulations you must consult the text and the interpretations 
thereunder. 

REG. 1—Defines “increases in wages, salaries or other compensation” as 
including “increases in all forms of remuneration to employees by their 
employers for personal services, including, but not limited to, vacation, holiday 
payments, night shift and other bonuses, incentive payments, year-end bonuses, 
employer contributions to or payment of insurance or welfare benefits, employer 
contributions to a pension fund or annuity, payments in kind, and premium 
overtime practices and rates.” 

REG. 2—Approves increases agreed to on or before January 25, 1951, 
but which did not go into effect until February 9, 1951. If they went into 
effect at a later date they require prior Board approval. 

(SSB policies are the same. See GSSR 1, Section 4.) 

REG. 3—Provides that increases to bring wages into compliance with the 
Fair Labor Standards Act of 1938 and its amendments, and such other minimum 
wage statutes are permissible without specific prior Board approval. 

(SSB policies are the same. See GSSR 1, Section 5.) 

REG. 4—Provides that increases to non-federal government employees may 
be made without prior Board approval, but that such agencies are expected to 
conform to national wage stabilization policy. WSB reserves the right to 
review, modify or revoke. 

(SSB policies are the same. See GSSR 1, Section 6.) 
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REG. 5—This regulation is designed to permit normal advancements in the 
rates of pay of individual employees because of merit or length-of-service, pro- 
motions or transfers to higher paid jobs, and it also deals with new or changed 
jobs, hiring of new employees, and the like. 

Increases for merit or length-of-service may be made annually apart from, 
and in addition to, all other permissible increases. The increases permitted 
under this regulation must be bona fide individual increases for the purposes 
dealt with in the regulation and they cannot be general increases under the 
guise of individual increases. 

In jobs with definite rate ranges, merit and length-of-service increases may 
be made without prior Board approval in accordance with the following options: 

(I) If an employer had such a past practice of making individual 
advancements in 1950, he may continue to follow his 1950 practice. 
A given group of employees is limited to the same percentage of 
increase as was given to that group in 1950. 

(II) Or, an employer may give individual increases totalling 6% of 
the aggregate straight time rates for the group. 

(III) Or, if an employer had an established written rate range plan in 
operation on January 25, 1951, containing a schedule of minimum 
and maximum rates he may continue to follow his plan. 

For employers who do not have rate ranges the regulation deals with their 
methods of advancements under the subject of “Personal or Random Rates.” 
Personal or random rates may be increased for merit and length-of-service but 
total increases in the group may not exceed the employer's 1950 experience, 
or 6%, his choice, and the maximum to any one employee in the calendar year 
is 10% and to the top employee is 5%. 

No increases may be given under this regulation where the employer had 
what is known in industrial relations parlance as “single rates.” Bona fide 
promotions or transfers to higher pay jobs may be made in rates of pay in accord- 
ance with the skills and responsibilities required. Apprentices may be advanced 
in accordance with programs recognized by the Bureau of Apprenticeship, 
U.S. Department of Labor, or recognized state agency. New employees may be 
hired into established rate ranges or classifications at minimum rates. Those 
with exceptional ability may be hired at higher rates, but in no event above the 
maximum of the range. Rates for new or changed jobs may be established in 
accordance with principles in effect on January 25, 1951, but the rates must 
bear some logical relation to the rates paid in the most nearly comparable jobs. 
Slight or inconsequential changes in job content will not justify increases. 

(SSB policies are similar but a number of minor differences exist. GSSR 3 
must be consulted.) 


REG. 6—Provides a “catch-up” formula for those wages and salaries that 
failed to keep pace with the upward trend and the cost-of-living between the 
outbreak of the Korean War and the freeze date. January 15, 1950, is taken 
as a relatively normal base pay period date from which calculations are to be 
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made. The regulation permits a 10% increase in wage and salary levels and 
other compensation since the base date period. Increases under this regulation 
need not be uniform, the regulation deals with 10% average increase for groups 
or appropriate employee units. The regulation is self-administering and requires 
no reports of actions taken thereunder, but records must be kept. 

(SSB policies are the same. See GSSR 1, Section 8.) 


REG. 7—Provides that religious, charitable and educational institutions 
which are exempt from Federal income taxes (under Section 101 (5) and 
(6) of the Internal Revenue Code) may adjust compensation of their employees 
without prior approval of the WSB. But this does not apply to their business 
enterprises if the enterprises are not so exempt. 

(SSB policies are the same. See GSSR 1, Section 9.) 


REG. 8—Permits certain cost-of-living increases to be made in addition to 
the 10% formula of Regulation 6. “Cost-of-living provisions” means provisions 
in a collective bargaining agreement or wage plan with a defined relation to 
some acceptable index. The regulation authorizes: (1) the continued operation 
of escalator clauses in effect on or before January 25, 1951, (2) the adoption 
of new escalator clauses after January 25, 1951, and (3) wage increases based 
on increases in the cost-of-living, not more often than every six months, even 
though the employer and his employees have no definite cost-of-living plan 
in operation. According to the Consumers’ Price Index (Adjusted Series) the 
cost-of-living has risen 4.1% between January 15, 1951 and May 15, 1952. 
Applying this regulation an employer, who has not exceeded the allowables 
under other regulations, may increase wages of all of his employees in any 
group 4.1%. 

(SSB provides for the continued operation of cost-of-living provisions in 
written contracts in effect prior to the freeze date. See GSSR 1, Section 10, 
and also GSO 6 in re maintenance of pay differentials between supervisory and 
rank and file personnel.) 


REG. 9—The purpose of this regulation is to provide procedures for 
obtaining approval of rates of wages, salaries and other compensation for new 
plants, enterprises and other employment units. In so far as practicable, these 
procedures preserve existing practices. A new plant is one commencing produc- 
tion after January 25, 1951, and in which there is a change in materials 
produced or services rendered. 

(SSB has similar provisions in GSSR 1, Section 11. See Interpretation No. 11 
distinguishing new plants from new positions covered by GSSR 3.) 


REG. 10—Allows general increases in wages to “follow the leader” where 
there is a tandem relationship between the compensation given the unit and 
some other unit where there has been a well established and consistently main- 
tained practice to follow the other unit. The other unit may be in the same 
company or another. 

(SSB policy is similar. See GSSR 1, Section 12, and GSO 6.) 


REG. 11—Dealt with controls on wages of agricultural labor but agricul- 
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tural labor was exempted from controls by 1952 amendments to Defense 
Production Act. 


REG. 12—This regulation establishes a separate commission to administer 
wage stabilization for building and construction industry workers while em- 
ployed on the site of the work. This commission establishes area rates for 
various crafts. Present policy is to allow rates equal to 10% over June 24 or 
July 1, 1950 and 15c per hour over these. 


REG. 13—Provides that certain fringe benefits may be obtained or increased 
if they do not exceed prevailing industry or area practice as to amount or type. 
Fringe benefits covered by the regulation are paid vacations, paid holidays, 
premium pay relative to days and hours of work, shift differentials, call-in pay, 
and other types of fringe benefits not covered by other regulations. 

(SSB has no special provision for fringe benefits discussed above. They may 
be given but the cost thereof must be charged to the 10% formula of GSSR 1, 
section 8. ) 

REG. 14—Authorizes continuance of customary bonus practices, subject to 
limitations, without prior Board approval. Generally, it permits the continu- 
ance of payments which have been customarily made once or twice a year such 
as a profit-sharing bonus or a Christmas bonus. If bonuses were not paid prior 
to the freeze date they may not be paid now without prior approval of the 
Board. The regulation does not apply to bonuses computed more frequently 
than every three months or which are directly related to number of hours 
worked or units produced or sold by the particular employee or to contractual 
bonuses. 

(SSB bonus policies are similar, but the bonus plan should be checked 
against GSSR 2 and GSO 12.) 


REG. 15—Is designed to permit certain adjustments in incentive or price 
rates required by changes in production methods, such as those that may come 
with plant conversion. It is not intended to raise general level of incentive or 
piece rates as such. Incentive or piece rates may be adjusted upward in accord- 
ance with Wage Regulations 6 and 8. 


REG. 16—Deals with exemptions for Puerto Rico and the Virgin Islands. 


REG. 17—This regulation provides that the WSB will entertain petitions 
for wage and salary increases in order to correct inter-plant inequities. When 
applying for adjustments under this regulation it is incumbent that you show 
that the petitioner’s rates are under prevailing rates for the industry and area. 

(SSB will consider adjustments based upon differentials between plants. 
See GSO 5.) 


REG. 18—This regulation provides that the WSB will act upon petitions 
to eliminate intra-plant inequities. It also provides that any plan for smoothing 
out intra-plant inequities should not result in average overall increases of more 
than 1%. The regulation also sets out criteria for the kind of supporting 
evidence that a petition should contain. 
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(SSB allows adjustment to maintain customary differentials between super. 
visory and rank and file personnel. See GSO 6.) 


REG. 19—This regulation provides a policy to govern the establishment 
of new plans and the amendment of existing plans providing for certain health 
and welfare benefits. The benefits are: temporary disability, hospital expense, 
surgical expense, in-hospital medical expense and death benefits on a group 
term basis. The Board originally provided criteria for such plans, but as of now 
each case is considered on its merits and approved unless the Board finds it to 
be “unstabilizing.” 

(SSB policies are similar, but GSSR 8 Revised and GSO 13 should be 
consulted. ) 


REG. 20—This regulation is designed to provide a method of applying 
general increases to employees compensated in whole or in part on a commis- 
sion basis. There are no limitations on increased earnings resulting from 
increased sales. No adjustments may be made in commission rates without 
prior approval of WSB, but certain adjustments in earnings may be made. 
Step-by-step methods of calculating these increases are prescribed for different 
situations. 

(SSB has jurisdiction over non-union outside salesmen and its policies in 
regard to adjustments of their commission rates are different from those of 
WSB. See GSSR 5.) 


REG. 21—This regulation establishes guide posts for new and amended 
pension plans and for profit-sharing plans of the deferred compensation type. 
Pension plans and profit-sharing plans meeting certain requirements may be 
put into effect after report to WSB on prescribed form and a 30-day waiting 
period. Plans which do not meet the requirements may be submitted to the 
Board for consideration and approval. Resulting benefits need not be charged 
as wage increases. 

The regulation defines the term “pension plans” to mean any plan financed 
in whole or in part by the employer, the primary purpose of which is to provide 
annuities to employees who retire by reason of age or permanent and total 
disability. 

(The SSB makes provision for establishment or modification of pension, 
retirement annuity, deferred profit-sharing or stock bonus plans in GSSR 6.) 


WAGE VIOLATIONS—ENFORCEMENT 


You will find employers who have made wage increases in ignorance of ot 
without regard to wage regulations. If you are counsel, it is suggested that you 
determine first whether the increases can be justified under the self-adminiset- 
ing provisions of wage regulations at the time that the increases were put into 
effect. If they can be so justified, the employer is in the clear. 

If they cannot be justified, the employer is in violation and you should take 
steps to get him into compliance. The usual course will be to file a petition with 
the Wage Stabilization Board, setting forth the increases and attempting to justify 
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them on any reasonable basis. The Board will consider the increases on their 
merits. 

There is in existence an Enforcement Commission for hearing the Govern- 
ment’s complaints for wage overpayments. This commission, upon hearing, 
may determine that certain amounts of wage payments, up to and including all 
wage payments made, may be disallowed as business expense for income tax 

. This can be extremely severe! Another sanction can be the depriving 
of the employer of certain Production Board priorities. Of course, injunctive 
actions, to prohibit the further paying of excessive wages, are open to the 
Enforcement Branch of the Wage Stabilization Board. The Federal courts 
have jurisdiction. The Enforcement Branch may also bring criminal actions 
for violation of wage regulations, prosecution for criminal conspiracies, or 
prosecution for filing of false claims and false statements with the Government, 
assuming that the facts justify one or more of these actions. The Wage Sabiliza- 
tion Board in this area has not been vicious in this respect and so far there have 
been a number of actions brought before the Enforcement Commission but no 
actions have been filed in the Federal Courts. 


SOME LEGAL ASPECTS OF PRICE STABILIZATION* 
By FRANK G. THEIS, Arkansas City, Kansas 
District Counsel, Kansas Office of Price Stabilization 


I. INTRODUCTION 
A. Historical Basis 


At the outset and for the purpose of brevity the following initials will be 
used often throughout this paper in reference to the following Acts, Agencies 
or Offices: 


DPA—Defense Production Act of 1950, as amended, Title 50, App. USCA, 2061 
EPCA—Emergency Price Control Act of 1942, as amended, Title 50, App. USCA 901 
ESA—Economic Stabilization Agency 

OPS—Office of Price Stabilization 

OPA—Office of Price Administration 


The Defense Production Act of 1950 (DPA) was enacted by Congress on 
September 1, 1950, and signed by the President on September 8. The powers 
conferred by the Act are vested in the President, but he is authorized to delegate 
them freely and to create such new agencies as he chooses to carry them out. 
Nowhere in the Act will be found mention of the Economic Stabilization 
Agency or Office of Price Stabilization. Pursuant to this authority the President 
immediately issued Executive Order 10161 setting up administrative machinery 
for operations under the Act. For the purpose of administering Title IV, the 
portion of the Act dealing with price and wage stabilization, he created an Eco- 


*Part of the discussion in the “‘Section Meetings” during the 70th Annual Session of the Bar Association of the 
State of Kansas at Kansas City, May 23, 1952." 
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nomic Stabilization Agency headed by an Economic Stabilization Administrator 
who presently is Roger Putnam. Under the Administrator there is a Director 
of Price Stabilization, now Ellis Arnall, and Wage and Salary Stabilization 
boards. The OPS was created by General Order No. 2 issued by the Adminis. 
trator on January 24, 1951, under delegation of authority to the Administrator 
from the President. 
B. Synopsis of DPA 

Although this paper is primarily concerned with price stabilization under 
Title IV, it may be helpful to outline the other titles of the Act. Title I gives 
the president broad power to establish priorities or to allocate materials and 
facilities as he deems necessary or appropriate to promote the national defense. 
Although not in express terms, this title plainly authorizes consumer rationing, 
and is the authority under which the National Production Authority (NPA) 
operates. The language of the Second War Powers Act which was the basis 
of rationing authority in World War II has been adopted without significant 
change. Title II provides the authority to requisition materials or facilities 
needed for National Defense. Title III contains provisions designed to bring 
about expansion of productive capacity and supply, including a limited subsidy 
authority. Title V deals with settlement of labor disputes. Title VI grants to 
the Board of Governors of the Federal Reserve System an authority identical 
to that exercised in World War II, and under which the credit restrictions, regu- 
lations W and X were issued, and regulation W recently revoked. Title VII 
is a catch-all of general provisions, some of which bearing upon stabilization 
will be referred to later. 


C. Administrative Standards 


As in all laws authorizing executive powers and the creation of administrative 
agencies, Congress in Section 402(b) (2) of the DPA set up certain statutory 
standards to measure and guide administrative action and authorized the agency 
itself to set up further purely administrative standards for confining its action 
to the statutory standard, and implementing the Act, subject to judicial review. 
These are equally binding as rules of law, provided of course the latter represent 
reasonable exercise of administrative discretion consistent with the underlying 
statute. 

The basic standard of the act is a general one that ceiling prices be generally 
fair and equitable. Perhaps the most important administrative standard imple- 
menting this statutory standard is the one set forth in an ESA letter written by 
Eric Johnston to DiSalle describing the industry earnings standard. Generally, 
an industry may obtain increases in ceiling prices whenever the ceilings would 
require it to operate below the level of 85% of its three best years between 
1946 and 1949. That was the excess profits tax base at the time this standard 
was issued. This same standard was upheld by the courts as a sound administra- 
tive application of the statutory requirement of “generally fair and equitable” 
prescribed in the Emergency Price Control Act of 1942. See Gillespie-Rogers- 
Pyatt Co. v. Bowles, 144 F. (2d) 361 (Emergency Court of Appeals, 1944). 
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The same case also upheld another administrative standard now used called the 
“product standard” which as applied to an industry making several products, 
requires relief for a particular product only if members of the industry, exclud- 
ing the high cost marginal fringe, were incurring out-of-pocket losses on that 

uct. There are, of course, other administrative standards, a discussion which 
would unduly prolong this paper. 

Other statutory standards were set out in the 1951 amendments. It may be 
said generally though that over and above such particular statutory standards as 
these and administrative standards such as the “industry earnings” and “product” 
standards, there is always the general legal requirement that administrative 
action must be in accordance with the rule of law, must be reasonable and 
nondiscriminatory. It is incumbent on the OPS that it must deal with all 
persons who are similarly situated on an equal basis. 


IL LAWYER’S GUIDE TO ADMINISTRATIVE PROCEDURES ON 
PRICE MATTERS AND OBTAINING CLIENT RELIEF 


A. Numerical Extent and Classification of Price Regulations 


As a prerequisite for understanding the legal scope and magnitude of the 
price stabilization program as lawyers, it is very essential we be familiar with 
the general terminology of this comparatively new venture of government into 
the lives of its citizens. The scope of price stabilization covers the entire 
American economy and you can well imagine the physical amount of time, 
and paper alone and research necessary to draft our present voluminous number 
of regulations covering ceiling prices on virtually every commodity and service 
in the country—legal service being one of these excepted, thank goodness— 
and affecting every business in America. We are fortunate that we have had a 
body of useful experience in the last war and under OPA to which to turn in 
the drafting of both the DPA and our OPS price regulations. We are fortunate 
that there exists definite legal precedents in the form of court decisions on 
various facets of the EPCA and OPA regulations which have been useful tools 
in making our present price stabilization program fit within a strictly legal 
framework. 

In order that you may understand that it is as impossible for an OPS lawyer or 
group of lawyers to carry in the head accurate information on the various regu- 
lations as it is for the general practicing attorney to give accurate legal advice 
on any topic in the whole body of our civil and criminal law without research 
on the pricipal question, I shall outline briefly the present numerical extent and 
classification of price regulations. 

The public impact of the price stabilization program began with the issuance 
of the GCPR or General Ceiling Price Regulation which was a general freeze 
type regulation freezing prices of all commodities and services across the board 
as of the highest prevailing individual price in a base period of December 19, 
1950, to January 25, 1951, inclusive. Obviously, to many such a regulation 
has the delusive appearance of simplicity but actually is no such ready nostrum 
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for the ills of inflation because experience under OPA and OPS have demon. 
strated that at any given time large numbers of prices are for one reason of 
another out of line and to freeze them without opportunity for deserved adjust. 
ments would be to perpetuate ruinous inequities likely to create serious economic 
dislocations. GCPR, itself, contained no individual adjustment provisions and 
it was known by OPS that the general freeze could not be maintained because 
of the many distortions and squeezes caused businesses. GCPR had 100 Supple. 
mental Regulations (SRs) on various topics as of May 1, 1952, many of which 
do contain individual adjustment provisions. 

OPS, therefore, early embarked on a program of tailored or selective regula. 
tions, tailored to the problems and practices of particular industries or groups 
of like businesses which were and are designated as CPRs or Ceiling Price Regu- 
lations. These CPRs have in large measure supplanted GCPR as to many 
businesses and industries and the commodities manufactured, processed or 
handled by them. As of April 25, 1952, there were in existence 141 Ceiling 
Price Regulations covering a variety of subjects from manufacturer's ceiling 
prices for new automobiles (CPR 1) to ceiling prices for new raw wool waste 
materials (CPR 141). 

Additionally there are now some twenty-eight General Overriding Regula- 
tions (GORs) which are a series of across-the-board regulations creating exemp- 
tions from or setting forth special provisions applicable to some or all of the 
price regulations. For instance, GOR 14 contains most of the exemptions from 
price regulations and should be familiar to the practicing lawyer whose client 
wants to know whether he is covered. 

There are also presently three Distribution Regulations (DRs) which cover 
the fair distribution of livestock and meat, provisions for allocation records 
and grading of meat, and allocations of beef to the military. These regulations 
have nothing directly to do with ceiling prices but are of interest to any client 
in the slaughtering business or who might intend to enter such business. 


B. Price Procedural Regulation 1, Revision 2 

Perhaps from the individual practicing lawyers’ viewpoint the most impor- 
tant regulation issued by OPS would be the Price Procedural Regulation 1, 
Revision 2, hereinafter referred to as PPR 1, which it may be generally said 
prescribes and explains the procedures used by OPS for making various kinds 
of price determinations as well as providing the procedure or avenue for attack- 
ing the fairness or validity of any regulations and obtaining individual relief for 
a client adversely affected by any regulation. Failure to comply with PPR 1, 
could put a client “out of court” so to speak, even though he had the best case in 
the world for relief. This regulation is the key to all others and tells the “how” 
and “where” of filing applications for adjustment, petitions for amendment, 
protests, and obtaining official interpretations. 
(1) Article 1V—Applications for Adjustment. 

Perhaps the biggest item of traffic in all OPS District offices since the first of 
the year has been the flood of applications for adjustment filed under the 
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adjustment provisions of the various substantive price regulations. The pro- 
cedure governing such applications is covered in Article IV, Sections 21-30 of 
PPR 1. An application for adjustment is the means by which individual relief 
for a client or a like group of clients may be had under a specific regulation. 
Such adjustment ordinarily affects the prices of one particular seller or group 
of sellers who apply for a change in the prices established for them by the 
provisions of a ceiling price regulation. An adjustment can be granted only 
if an applicable ceiling price regulation contains specific provision for the 

ting of an adjustment, or where otherwise authorized by the Director of 
Price Stabilization. The actual bases of adjustment will vary from regulation to 
regulation but generally it may be stated that the crieria for adjustment will be 
based upon a showing that the ceiling prices established by the regulation impair 
the applicant's normal representative pre-Korean earnings to such an extent 
that the effective operation of his business is threatened or that the ceiling prices 
established by the regulation create price inequities to the particular seller as 
compared to other like sellers in his community or trading area. General Over- 
riding Regulations 21 and 22 establish additional provisions of the Capehart 
Amendment added to the DPA last year. While the Capehart Amendment has 
two features, first in establishing certain limitations on the authoriy of OPS to 
issue new regulations requiring rollbacks in the field of manufactured and 
processed commodities, its primary interest at present lies in the fact that it also 
provides a means for individual companies to obtain an adjustment of their 
ceiling prices on the basis of the so-called Capehart formula. That formula 
consists briefly of the highest prices prevailing from January to June 1950, 
plus increases in all costs, labor, material, and overhead costs, up to July 26, 
1951. While time will not permit discussion of the individual adjustment 
provisions of the many regulations, it is suggested that the practicing attorney 
may be overlooking a lucrative field for increasing his practice and that he 
should be familiar when consulted by a client with the adjustment provisions of 
the individual regulation affecting the client as well as Article IV of PPR 1, 
telling him how and where such an application should be prepared and filed. It 
should be noted also that many of the individual price regulations contain a 
thirty day time limitation for OPS to process the adjustments, and sections 28, 
29 and 30 of PPR 1 provide procedures for review of adverse administrative 
action in field offices. 


(2) Article V—Petitions for Amendment. 


Article V deals with petitions for amendment of individual price regulations 
in cases wherein the individual or business affected cannot secure relief by 
way of adjustments, by way of protest against the validity of the regulation, or 
by interpretative action as to the meaning of the regulation through the Chief 
Counsel of the office. A petition for amendment may be filed by any person 
who desires a change of general applicability in the provisions of the regulation 
itself. It is the appropriate document to be filed when a person does not wish 
to file a formal statutory protest or is not entitled to because he might not be 
subject to the regulation as required by Section 51 of PPR 1. It should be made 
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plain that a petition for amendment should clearly be resorted to only when 
the amendment proposed is one of general applicability for a substantially large 
number of identical businesses. While PPR 1 outlines the formal method for 
procuring an amendment it has been proved on many occasions since the estab. 
lishment of OPS that speedier action may be obtained by contacting District 
offices and explaining to the personnel, particularly the office of District 
Counsel, the merits of the particular amendment and having the recommenda. 
tion for amendment, if deemed appropriate, forwarded through actual com. 
ponents of the office as a proper subject for amendment. 


(3) Article VI—Protests. 


Article VI deals with protests. A protest is the means provided by Section 
407 (a) of the DPA for making formal objections to the validity of a regulation 
or order relating to price control. Ordinarily, the filing of a protest is a pre- 
requisite to obtaining judicial review by the Emergency Court of Appeals of the 
validity of such regulations or orders. The only other method of obtaining 
judicial review is a filing of a complaint in the Emergency Court of Appeals 
after obtaining special leave to do so in an enforcement proceeding pursuant to 
Section 408(e) of the act as will be explained more fully in Part III of this 
paper. 


Section 51 of PPR 1 limits the right to protest only to a person subject to the 
provisions of ceiling price regulation or order which prohibits or requires action 
by him. Protests, like formal petitions for amendment, must be filed with 
the OPS in Washington and such protests against a provision of a ceiling price 
regulation may be filed only within six months of the effective date of such 
regulation, or, in the case of new grounds arising after the effective date of such 
regulation or order, within six months after such new grounds arise.* Under 
Article VI of PPR 1 such protests will be heard through regular channels in the 
agency unless a specific request is made for action by a Board of Review which 
Board of Review itself consists of special members of OPS skilled in knowledge 
of the business affected by the particular regulation which is being protested. 
Provision is made in Article VI of PPR 1 for presenting oral and documentary 
evidence in support of the protestant’s cause. It should be emphasized that a 
protestant will not be entitled to a hearing by a Board of Review unless specific 
request for the consideration of his cause is so made. These few lawyers who will 
have clients who desire to file protests should take every precaution to prepare 
an ample and adequate record before the agency or Board of Review hearing 
the protest because such record will be the sole basis of hearing or judicial review 
by the Emergency Court of Appeals, with further appellate review directly in 
the Supreme Court of the United States by petition for writ of certiorari (DPA, 
Section 408(a) and through (d) ). 


*In the recent case of Safeway Stores, Inc. v. Arnall, 195 F. 2d 319, the Emergency 
Court of Appeals holds the right of protest on new grounds to be strictly limited 
to such new grounds and does not open grounds of protest existent prior thereto but 
which were not timely presented within the six months’ limitation. 
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(4) Article Vil—Interpretations. 


Article VII of PPR 1 covers the prolific field of interpretation of the pro- 
visions of the various price regulations and how such interpretations may be 
rendered. It should be pointed out that in many instances actual relief and in 
all instances positive protection for a client may be obtained by securing an 
official interpretation of the provision of the regulation which may be troubling 
the client. Under the provisions of Article VII interpretations of ceiling price 
regulations or orders will be regarded by OPS as official only where issued by 
the Chief Counsel of the office or one of his delegates, and will be given only 
in writing. An official interpretation is applicable only with respect to the 
particular person to whom, and to the particular factual situation with respect 
to which it is rendered, unless published in the Federal Register as an interpre- 
tation of general application. 

One of the chief values of requesting an official interpretation will be the 
fact that you are in this manner insuring your client against any punitive or 
adverse action by OPS as a result of alleged violation for the reason that PPR 1, 
implementing section 409(c)(1) of the DPA, provides specifically that 
action taken in reliance upon, and in conformity with, an official interpretation 
of any ceiling price regulation or order, prior to the revocation or modification 
of such interpretation or any superseding by amendment of the regulation, will 
constitute action in good faith pursuant to the provisions of the price regulation 
or order to which such official interpretation relates. The right to issue official 
interpretations within certain limitations has been delegated by the Chief 
Counsel of OPS through Regional Counsel down to the District Counsel. In 
his capacity, therefore, as the delegatee of the Chief Counsel of the agency, the 
District Counsel is the only person in a District office who may issue an official 
interpretation within the scope of his delegated powers upon which your client 
can rely. In essence, the official ruling of the Chief Counsel and his delegatees 
become the law of the agency and in fact are given great weight by the courts 
in passing upon the meaning of provisions of the various regulations. This 
precedent was firmly set forth by the U. S. Supreme Court in Bowles v. Seminole 
Rock and Sand Co. 325 U. S. 410; 65 Sp. Ct. 1215; 96 L. Ed. 1700, wherein 
Justice Murphy said: 


“A court must necessarily look to the administrative construction of the 
regulation if the meaning of the words used is in doubt. The intention of Con- 
gress or the principles of the Constitution in some situations may be relevant 
in the first instances and forced by the various constructions but the ultimate 
criterion is the administrative interpretaion which becomes of conrolling weight 
unless it is plainly erroneous or inconsistent with the regulation.” . . . “Our only 
tools, therefore, are the plain words of the regulation and any relevant interpre- 
tation of the Administrator.” 


C. Distribution Procedural Regulation 1 


There is additionally Distribution Procedural Regulation 1 which describes 
the procedure before OPS for securing administrative relief in cases involving 
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slaughtering registrations, and which will be of little interest to members of 
the Bar generally. 


Part III. LAWYER’S GUIDE TO LITIGATIVE PROCEDURES 
AND REMEDIES 


A. Tools for OPS Investigation 


Sec. 705(a) of the DPA entitles the President “by regulation, subpoena, or 
otherwise, to obtain such information from, require such reports and the keep- 
ing of such records by, make such inspection of the books, records, and other 
writings, premises or property of, and take the sworn testimony of any person 
as may be necessary or appropriate, in his discretion to the enforcement or 
administration of this Act and regulations or orders issued thereunder.” Hence, 
the Director of Price Stabilization is authorized to require the keeping of any 
records deemed requisite to the enforcement of regulations or orders issued by 
OPS, and is entitled to inspect these records for the purpose of ascertaining 
whether there has been compliance with regulations and orders. Most price 
regulations contain record keeping requirements. Generally, information con- 
cerning records, books, and writings will be obtained from a person subject to 
the Act through voluntary action in response to request, either by giving state- 
ments or permitting inspection of books, records, or inventory. Representatives 
of OPS have a right to inspect any record which a regulation requires to be kept 
and the person whose duty it is to keep such records has no right to refuse to 
permit their inspection. Records of this type have been deemed by the courts 
to be quasi-public documents. (Wilson v. U. S., 221 U.S. 361.) It should be 
pointed out, however, that representatives of OPS or any other government 
agency have no right to enter homes or places of business and take business or 
personal records. Such evidence must be subpoenaed in accordance with the 
procedure otherwise outlined in the Act. As an administrative enforcement aid 
in conducting investigations, the Act provides authorization for certain methods 
of procuring evidence. 

These aids of investigation consist first, of a request letter which generally 
is a letter addressing a request to the person to be investigated, asking permission 
for duly authorized representatives to inspect such person’s books, documents, 
and records in connection with sales or purchases during a specified period. 
Second, the use of the subpoena is authorized where voluntary cooperation of 
the person being investigated is withheld and the subpoena is the most useful 
device for compelling testimony or appearances or the production of docu- 
ments at any designated place before any officer of the OPS. Third, an 
inspection authorization, another device, compels any person to permit a duly 
authorized representative of OPS to inspect books, records and other writings 
in the possession or control of the person being investigated at the place 
where such person usually keeps them and to inspect the premises or property 
of said person. Ordinarily, inspection authorizations will be used only to 
secure inspection of physical inventory or where the records to be inspected 
are so cumbersome or voluminous that it is desirable to examine them where 
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they are, without requiring any person to appear and produce them. Actually, 
there is very little difference in legal effect between a subpoena and an 
inspection authorization, and the Act specifically requires as condition precedent 
to their use that the purpose for which they are to be issued be outlined as to 
definiteness, relevancy, and scope, and that there be no adequate or authora- 
tative data as is sought by the subpoena or inspection authorization available 
from any federal or other responsible agency. Apparently this requirement was 
written into the Act to insure against so-called Gestapo tactics by any agents 
of the government. It would appear that any deviation form the statutory 
standards for the use of these tools of investigation would render any evidence 
procured in such manner objectionable. (Hagen v. Porter, 156 F. (2d) 362) 


Provision is made in 705(a) of the DPA for the enforcement of subpoenas 
and inspection authorizations by summary action in the Federal court, and 
any failure to obey an order of the court may be punished by the court as 
a contempt. 

Further provisions are made in Sec. 705 for any information secured by 
the government agents to be treated as confidential information and under 
Section 705(b) of the Act which is based on the Compulsory Testimony 
Act (49 USCA 46), compliance is required with request of the Director of 
OPS for information, by subpoena or otherwise, notwithstanding the constitu- 
tional privilege against self-incrimination under the Fifth Amendment of the 
Constitution, by granting an immunity from prosecution or other penalty as 
a result of the requirement that he so testify. It should be noted from a 
client's standpoint that this privilege of self-incrimination, and under the 
cloak of immunity, must be claimed before the testimony is given. This 
privilege against self-incrimination with its corresponding grant of immunity 
and prosecution does not extend to corporations and to corporate officers as to 
corporate records (Shapiro v. U. S., 335 U. S. 1) or to records or documents 
required to be kept pursuant to statutes or regulations which as stated above 
will be considered quasi-public documents and outside the protection of the 
privilege (Wilson v. U. S., and Shapiro v. U. S., Supra.). 


B. Types of Remedial Action Under DPA 


(1) Statutory Damage Actions 

Section 409(c) of the DPA, which provides for statutory damage suits 
against persons who sell in violation of the Act, is similar in many respects 
to Section 205(e) of the Emergency Pricing Control Act of 1942, as amended 
(EPCA). Under the DPA the measure of damages, in addition to costs and 
reasonable attorney fees, is the amount of the overcharge in the case of a 
nonwillful violator, who takes proper precautions, and treble the amount 
of the overcharge, but not less than $25.00 or more than $50.00, whichever 
is greater, in the case of a willful violator, but in no event shall the amount 
exceed the amount of the overcharge, plus $10,000. 

In general, it may be said of the statutory damage action that Congress 
authorized the use of an enforcement sanction of tremendous effect. Congress 
wisely felt that the enforcement of price control required, in addition to 
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criminal prosecution and injunctive action, a remedy which would strike 
directly at the greed of the violator and would hit him where it would hur 
most—his pocketbook, and would in some measure nullify the inflationary 
effect of his violations. Whether a violation is willful or not, the overcharges 
are quite as injurious to price control in the one case as in the other. In many 
cases where criminal prosecution is undertaken the defendant is able to escape 
with a small fine or a small sentence or both. If the overcharges of which the 
defendant has been guilty are substantial, a statutory damage action may well 
impose a more severe penalty than the violator would receive on the criminal 
side of the court. 

It should be noted that under Section 409(c) of the Act only one type of 
purchaser is given an individual right of action for overcharge. This right is 
given for a period of one year from the date of the violation, only to those 
private purchasers who buy for personal use or consumption. It is not given to 
persons who buy for resale, for manufacturing or for use in industrial or com- 
mercial businesses under the wording of this section which states that the right 
of action shall be given to “the person who buys such material or service for 
use or consumption other than in the course of trade or business.” 

The buyer for personal use or consumption has an exclusive right of action 
on the overcharge for thirty days after its occurrance, but after the thirty day 
period has expired, the right of action becomes a concurrent right in the buyer 
and OPS for a period of one year from the violation. If, after thirty days 
and prior to any suit by the buyer, OPS should file suit against the seller for 
damages, or compromise the liability with the seller, then the cause of action 
of the buyer is barred. Conversely, however, after the expiration of the thirty 
days, initiation of suit by the purchaser does not bar a suit on the same violation 
by OPS. The apparent reason for this provision is to prevent possible collusive 
suit by a buyer against a seller with the purpose of continuing the case until 
OPS would be barred by the one year limitation period and subsequent dismissal 
of the case by the buyer. In case of a buyer’s suit and the subsequent filing of a 
government suit, the first plaintiff cbtaining a judgment on the cause of action 
would be a bar to judgment in the other. As a practical matter, it will not be 
the policy of OPS to institute suit subsequent to the filing of a buyer's suit, 
unless strong reasons exist for believing the buyer's suit collusive in nature. 
Likewise, a compromise of alleged liability of the seller with the buyer prior to 
judgment will be no bar to suit for damages, an injunction or criminal action 
by the government and lawyers for a seller should take pains to point out such 
a compromise provides no actual protection to their client. 

It should be noted that as to sale transactions between a buyer and seller 
“in the course of trade or business,” Section 405 of the Act and regulations 
make both parties equally guilty and subject to possible criminal or injunctive 
penalties while a buyer “for consumption other than in the course of trade or 
business is not in pari delicto merely by having knowingly made the over- 
ceiling purchase and hence has his damage remedy. However, if a litigant 
were found to have made numerous puchases, knowing them to be at ove- 
ceiling prices, for the sole purpose of establishing a basis for suit, the courts 
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would deny recovery. Troop v. A & P Tea Co., 32 A. (2d) 717. 

In this connection, it will be well to examine the effect of willfulness as an 
element in the statutory damage action and as affecting the amount of recovery. 
The proviso of section 409(c) of the Act limiting damages to the amount 
of the overcharge, where the violation is neither “willful nor the result of 
failure to take practicable precautions against the occurrence of the violation” 
is taken from the EPCA, as amended. Generally, the defendant's offer of 
proof in this regard in OPA cases was referred to as the “Chandler Defense.” 
The view has been rejected that it is the plaintiff's duty to prove as a part of 
his case the nature of defendant's conduct. Rather it has been held that the 
burden is on the defendant to prove both that his act was (1) not willful, 
and (2) that he took practicable precautions. Bowles v. Rock, 55F. Supp. 
865; Bowles v. Francesehini, et al., 145 F. (2d) 510. 


Some of the more important cases bearing on the measure of damages 
allowed by the courts are: Bowles v. Krodel, 149 F. (2d) 398; Bowles v. 
Heinel Motors, Inc., 59 F. Supp. 759; Bowles v. J. Lentin Lumber Co., 151 
F. (2d) 615. 

Factual issues arising in statutory damage actions under section 409(c) are 
triable by jury upon timely demand of either party. If the action is tried 
by a jury, it would be for-the jury to determine: (a) whether the violations 
occurred; (b) the amount of the resulting overcharges; (c) whether the 
defendant has proved that the violations were: first, not willful, and second, 
were not the result of failure to take practicable precautions. 


As to items purchased by a buyer for consumption in the course of trade or 
business, OPS has the exclusive right of suit for damages. In this connection 
the question has often arisen as to when a purchase may be considered to have 
been “in the course of trade or business.” Under the EPCA and its administra- 
tion by OPA there was developed quite a body of case law on this subject 
defining affirmatively and negatively the meaning of the phrase “use or con- 
sumption other than in the course of trade or business.” One of the general 
tests laid down by the courts was that the purchaser must not be purchasing 
for resale to others. See Bowles v. Chew, 53 F. Supp. 787; Bowles v. Rock, 
Supra; Lightbody v. Russell, 293 N. Y. 218; Bowles v. Seminole Rock and 
Sand Company, Supra. In this connection it has been held that farming con- 
stitutes “‘a trade or business” so that the government rather than the buyer 
would have the right of action for an overceiling sale of farm equipment to a 
farmer who purchased it for use on his farm. This construction was upheld in 
Speten v. Bowles, 146 F. (2d) 602 under the provisions of the EPCA, and 
it is likely the same construction will be put upon the provisions of the DPA. 


The issue as to who has the right to maintain the cause of action will often 
atise in consumer suits, when a seller may defend by contending that the 
buyer is not competent to maintain the action because he purchased for use 
in the course of trade or business, or in suits by the OPS, when the OPS must 
show that the buyer is not entitled to maintain the suit because the purchase 
was made for use or consumption in the course of trade or business. While 
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there was of course a much greater volume of litigation both by private 
individuals and government during the wartime existence of OPS than there 
has been since the inception and existence of the OPS under the DPA, it 
can rightly be assumed that should the provisions of the DPA continue much 
longer in existence that many of the same issues and questions which confronted 
the courts during OPA regime will again confront all of us and we as lawyers 
can depend on “stare decisis” in the multitude of cases decided by our federal 
courts since 1942. 


Under Section 409 (c) and (e), a statutory damage action may be filed 
in any state or federal court of competent jurisdiction. Thus all district courts 
in Kansas would be proper forums but the jurisdiction of lessor courts should 
be carefully scrutinized because of statutory limitations in the state law as to 
amount of judgment allowable. 


(2) Injunctions 


The weapon against inflation most frequently referred to in the DPA is of 
course the remedy of injunction, which has for its primary purpose the pre- 
vention of violations. Its principal advantage is that it grants almost immediate 
relief where circumstances warrant. In price control this is extremely important, 
for it may well be possible that violations occur damaging the entire price 
structure before other less speedy forms of enforcement sanction may be made 
effective. The authority of OPS to apply for injunctive relief may be found 


in sections 409(a) and 706(a)(b) of the DPA, the former of which is 
found specifically in Title IV dealing with price and wage stabilization and the 
latter refers to violations of the DPA generally. Briefly, Section 409(a) pro- 
vides that OPS may make application to any District Court in the United 
States or any United States Territorial Court for either a permanent or temp- 
orary injunction, restraining order, or other order and that such injunction 
“shall be granted without bond.” It may be well to point out here that the 
right of the United States or any agency thereof, to obtain an injunction 
provided for by statute is predicated upon a different legal principle than that 
of a private party's right to an injunction. The distinction stems from the fact 
that instead of being a procedural mechanism for protection of private rights, 
the statutory injunction is a tool for the effectuation of congressional policy 
and the protection and vindication of public rights. Traditional equity concepts 
relative to the occasions wherein the issuance of injunctions is warranted, do 
not apply, The conditions upon which the statutory injunction shall issue are 
solely those provided in the governing statute, and it is well settled that upon 
an application for a statutory injunction no showing of irreparable injury 
need be made nor lack of an adequae remedy at law. It is well to note that 
the DPA while providing for injunctive relief on the behalf of the United 
States, likewise negatively provides that there shall be no individual right of 
injunction as against the government in any federal court except the Emer- 
gency Court of Appeals with immediate appellate review by the Supreme 
Court of the United States, and even then the Act provides “no such regulation 
or order shall be enjoined or set aside, in whole or in part, unless the com- 
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plainant establishes to the satisfaction of the court that the regulation or order 
js not in accordance with law, or is arbitrary or capricious,’ DPA, (408(a) 
(b) (c)). Thus, the Emergency Court of Appeals and the Supreme Court 
upon review of judgments and orders of the Emergency Court has exclusive 
jurisdiction to determine the validity of any regulation or order issued by 
OPS (DPA, 408(d)). The identical provisions of Section 204(d) of the 
EPCA have been uniformly upheld and applied. See Yakus v. U. S., 321 U. S. 
414 (1944); Bowles v. Caruthers, 152 F. 2d 603; Bowles v. Wheeler, 152 F. 
2d 34; Shrier v. U. S., 149 F. 2d 606; Cullen v. Bowles, 148 F. 2d 621; 
Bowles v. Mannie, 152 F. 2d 129. In short validity of an OPS regulation may 
be challenged only in the Emergency Court of Appeals. This is true whether 
the challenge is made in an action by the private persons or in an action to 
which the United States is a party. The Act further provides that in DPA, 
408(c) even the Emergency Court of Appeals “shall not have power to 
issue any temporary restraining order or interlocutory decree staying or restrain- 
ing in whole or in part the effectiveness of any regulation or order. . . .” 


As lawyers, therefore, the bulk of your professional business regarding injunc- 
tions and OPS will undoubtedly be confined to cases in which you are seeking 
by way of defense to avoid, define or determine the extent of OPS action for 
injunctive relief against a client of yours. As referred to above, attention is 
called to the wording of both Sections 409(a) and 706(a) of the DPA 
which state at the end thereof, that injunctive relief sought by the United 
States through OPS “shall be granted. . . ” Similar language was used in 
Section 205 (a) of the EPCA and in Hecht v. Bowles, 321 U. S. 321, a leading 
OPA case, the Supreme Court held, that although the word “shall” was used 
in the statutes, the court retained discretionary power as to whether an 
injunction might issue on the premise that equity courts could treat enforcement 
procedures under emergency legislation in accordance with their traditional 
equity practices as conditioned by the necessities of the public interest which 
Congress has sought to protect. It is said on p. 329 of the Hecht case: 


“We are dealing here with the requirements of equity practice with a background 
of several hundred years of history. Only the other day we stated that, ‘An appeal to 
the equity jurisdiction conferred on Federal district courts is an appeal to the sound 
discretion which guides the determinations of courts of equity’ Meredith v. Winter 
Haven, 320 U. S. 228, 235. The historic injunctive process was designed to deter, not 
to punish. The essence of equity jurisdiction has been the power of the chancellor 
to do equity and to mold each decree to the necessities of the particular case. Flexibility 
rather than rigidity has distinguished it. The qualities of mercy and practicality have 
made equity the instrument for nice adjustment and reconciliation between the public 
interest and private needs as well as between competing private claims.” 


And again at page 330: 

“We do not mean to imply that courts should administer section 205(a) grudgingly. 
... The Administrator does not carry the sole burden of the war against inflation. The 
courts also have been entrusted with a share of that responsibility. And their discretion 
under section 205(a) must be exercised in the light of the legal objectives of the act. 
For the standards of public interest, not the requirements of private litigation, measure 
the propriety and need for injunctive relief in these cases. That discretion should reflect 
an acute awareness of the congressional admonition that ‘of all the consequences of war, 
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except human oe, inflation is the most destructive’ (S. Rep. No. 931, 77th Cong, 
2d Sess., p. 2) and that delay or indifference may be fatal.” 


This language from the Hecht case is cited at length because it sets forth 
certain criteria that the Supreme Court indicates should guide the lower 
courts in exercising their discretion in the granting of injunctions. The show- 
ing required will vary with the circumstances of each case. We are dealing 
in a new field of administrative law, but one of our guides, however, is the 
action taken by the lower courts in injunction proceedings under the OPA 
after the Hecht decision. A study of the various cases will serve to indicate 
certain principles that the courts developed as criteria in acting or refusing 
to act in their discretion. Generally speaking, after the decision by the 
United States Supreme Court in Hecht v. Bowles, courts seem loath to grant 
injunctions where it appeared that such action would not serve to enforce 
better compliance with the law in the future. However, where there have 
been violations and it was indicated that the injunction would effect better 
compliance in the future, the courts granted injunctions. The test seems to 
have been applied that the injunction is to be used to deter and not to punish. 


As practicing lawyers it will be of interest to you to know some of the 
specific elements which Federal courts will probably consider in OPS injunctive 
suits based on similar considerations on such matters in OPA days. 

It has been held that a court should consider the proportions which the 
violations bear to the total volume of the defendant's business. Brown v. 
Southwest Hotels, Inc., 50 F. Supp. 147. Another standard often deemed 
material by the courts is the defendant's attitude in conceding or denying viola- 
tions. Where the defendant disputes OPS’ interpretation of a regulation or 
denies violating it, the case is validly distinguishable from the good faith 
clearly shown by the defendant in the Hecht case and injunctive relief will 
probably be granted. The distinction was well phrased in Bowles v. Penn- 
Harris Hotel Company, 58 F. Supp. 432 wherein the court said: 

“The difficulty with this contention is that in the Hecht case the defendant company 
was shown to have acted in the utmost good faith; violations brought to light were at 
once corrected and vigorous steps were at once taken to see that violations did not occur 
again. In the instant case, the defendants maintain that their interpretation of the 
regulation is the correct one and propose to continue with the present prices unless 
restrained. . . .” 

Or as stated somewhat differently in Bowles v. Meyers, et al, 149 F 2d 440: 

“Equitable considerations arising out of an attempt to comply with regulations might 
well convince a court that injunctive relief ought not to be granted; but a refusal to 
obey regulations because they are thought to be invalid by one who does not adopt any 
of the means open to him of testing their validity falls within an entirely different 
category.” 

Another different element which will always be considered by the court 
is the defendant's prior record for compliance. Since “The essence of equity 
jurisdiction has been the power of the Chancellor to do equity and to mold 
each decree to the necessities of the particular case,” the judge will be interested 
in learning whether the defendant had any prior conferences with enforcement 
personnel, whether he had been previously warned to cease violating and 
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whether he had agreed to stop. See Bowles v. Biberman Bros. Inc., 152 F. 2d 
700; Bowles v. Luster, et al, 153 F. 2d 382; Bowles v. Simon, 145 F. 2d 334. 

Pursuing the same language of i inquiry, courts in deciding whether to issue 
an injunction have exhibited interest in evidence to show that the defendant 
knew what the regulations were and that he was familiar with their provisions. 
Injunctions have been freely granted in cases of evasion, concealment and 
subterfuge since such violations are wholly inconsistent with good faith. 

Defendants who show that they have made every attempt within reason 
to comply with the regulations may expect a favorable disposition of their 
cases. Concrete evidence of specific steps taken to avoid violations or to get 
into compliance has been attentively received by the courts in OPA cases. In 
these situations, the defendant may rely, for example, on frequent applications 
it has made to OPS for an interpretation or attempts on its part to secure 
information as to its proper price or procedure for compliance. Bowles v. 
Virginia Hotel, Inc., 55 F. Supp. 1013; Bowles v. W. T. Grant Company, 57 
F. Supp. 773. While the court, in considering whether an injunction will 
result in better compliance, may well undertake to appraise the difficulties 
which the defendant may have complying strictly with the regulation, and 
particularly, with respect to whether the defendant's violations were wilfull, 
it is clear that it is not a defense that the regulation is difficult or that it works 
a hardship. Bowles v. W. W. Elzea, Inc., et al, 59 F. Supp. 1012; Bowles v. 
870 Seventh Avenue Corp., 150 F. 2d 819. Some courts under OPA heard 
with sympathy the defendant’s plea that the issuance of an injunction would 
work hardship upon, or perhaps attach opprobrium to him. Bowles v. Buboil 
Heater Corp., 55 F. Supp. 703. Another common defense which has been 
given credence by the courts is the contention that the regulation has been 
changed to legalize what was formerly a violation or that the defendant had 
acted on misinformation by OPS officers. In such cases if the defendant was 
in full compliance at the time of the trial injunctive relief has been denied. 
In this connection attention is again directed to Article VII of OPS Price Pro- 
cedural Regulation 1, under which the only really good defense would be 
action by a client upon the basis of an official interpretation. Perhaps the 
most common defense urged in OPA injunction cases was that the defendant 
was in compliance. In the determining of the effectiveness of this defense the 
courts will consider whether the defendant was in compliance prior to the time 
action was instituted by OPS or whether such compliance came as a result of 
the suit. In the OPS Enforcement Division of Wichita several cases have been 
disposed of by the courts, where compliance occurred prior to hearing and the 
defendant promised future compliance, through counsel agreeing on an order 
of the court continuing the case on the docket with an agreement by the 
defendant that an injunction immediately issue should there be any future 
violation. 

It may be generally said that in any case before the court if there are 
circumstances from which bad faith may be inferred that an injunction will 
immediately issue. Likewise it is almost axiomatic that the measure of proof 
in preliminary injunction cases will be much less than on a hearing for 





178 The JOURNAL 


permanent injunction. The scope of any injunction order is a matter purely 
in the discretion of the court and in some cases the injunction may restrain 
the defendant from violating particular provisions of a regulation, all provi- 
sions of a regulation, or in the broadest type of injunction, enjoining the 
defendant from violating the DPA itself or any regulations issued pursuant 
thereto. 

As in the case of any order of the court, violations of the order or injunc. 
tion after it is made may be punished by contempt proceedings either civil or 
criminal in nature. It may be said that the availability of contempt proceedings 
after an injunction has been issued is the real “teeth” which will deter future 
violations by the defendant. 


(3) Criminal Proceedings. 


While it is the general policy of OPS that criminal proceedings will not 
be instituted except in the cases of the most flagrant and willful violations, it 
will be well to note briefly the authorization of the Act concerning criminal 
sanctions. Provision is made in the DPA for the imposition of criminal penalties 
upon persons found guilty of willful violations in Sections 405(a), 405(b) 
and 705(d). Under these sections of the Act it is a misdemeanor for sellers 
to sell or deliver to any type of purchaser, or for buyers in the course of trade 
or business to buy or receive in violation of the Act, or for any person to do 
or omit to do any act in violation of any regulation, order, or requirement 
issued by OPS or to agree to do any of such unlawful acts. Likewise as above 
stated earlier in this paper, all persons who may be subject to the require. 
ments of the DPA are required to obey subpoena or inspection authorizations 
and may subject themselves to criminal penalties for failure to do so. 

In addition to direct violations of the DPA in regulations issued thereunder, 
provision is made in the DPA for prosecution for conspiracy in Section 408(e) 
of the Act which refers to 18 USCA 371, which is the conspiracy section 
applying to violations of all federal laws. Naturally, since violations of the 
regulations or the Act are misdemeanors, conspiracy to do any such act forbidden 
by the DPA or its regulations would likewise be a misdemeanor. It should be 
noted that Section 409(b) of the DPA provides for a fine of not more than 
$10,000, or imprisonment for not more than one year, or both, with identical 
possible penalties under the conspiracy section of the code since conspiracy to 
do an act can be no greater than the act itself. 

There is a third most effective criminal sanction which may be used when 
appropriate; namely, the False Statements Act, Title 18, Section 1001 of the 
United States Code, a violation of which constitutes a felony punishable by a 
fine of not more than $10,000 or imprisonment for not more than five years 
or both. Attorneys should be aware and clients advised that attempted circum- 
vention of a regulation by such methods could be infinitely more costly than 
direct violation. Typical violations of this statute would be falsifying invoices, 
books, records or other documents required to be kept by the DPA. Should 
rationing be ever instituted, other sections of the United States Code which will 
be used as enforcement tools, are section 287 of Title 18 entitled “False, 
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Ficticious or Fraudulent Claims,” providing criminal penalties for various claims 
against the United States or any department or agency thereof, and Sections 641 
and 2112 of Title 18 providing penalties for theft and embezzlement of gov- 
ernment property such as ration documents or coupons. It is only fair to say 
the use of these sanctions will be reserved for the relatively few which constitute 
the so-called criminal or gangster element of our society. 

Under the Act and the procedures set up for OPS all enforcement litigation 
is handled by and under the supervision of a special Assistant United States 
Attorney who is on the OPS payroll but subject to supervision by the Depart- 
ment of Justice to whom under the Act is given the authority to enforce pro- 
visions of the DPA. 

In determining whether criminal sanctions will be imposed, the utmost 
discretion will be exercised and cases selected with a view to the overall 
benefit from an enforcement standpoint. In addition, the ease or difficulty 
with which a violation may be proved, the deterring effect of the prosecution 
on other violations, and related factors will and must be considered. 


C. Appeals 


Since most attorneys are familiar with the procedure in presenting ordinary 
appeals to the Court of Appeals, little time will be spent on this subject. 
It may be said that the general rule applies that Courts of Appeal have jurisdic- 
tion of appeals from all final decisions of the District Courts. As regards 


litigation in which OPS is involved or in which OPS regulations may be 
involved, it can be said that the ordinary appeal route must be taken on all 
matters other than the questions of the validity of a regulation or order of 
OPS. Such civil appeals will of course be largely covered by rules 73-76 
inclusive of the Federal Rules of Civil Procedure, 28 USCA while appeals in 
criminal matters will be covered by the Federal Rules of Criminal Procedure. 

Appeals involving validity of regulations or orders under the DPA are 
provided for in Section 408(e) of the Act. Strictly speaking, the use of the 
word “appeals” is a misnomer in this respect since actually what is provided 
for by this section of the DPA is provision for procuring a stay in civil or 
criminal proceedings in a District Court of the United States, by leave of the 
court in which the cause of action may have been filed, for the purpose of 
allowing the defendant to file a complaint against the President setting forth 
objections to the validity of any provision which the defendant is alleged to 
have violated or conspired to violate. 

This section of the DPA specifically provides in part “the court in which 
the proceeding is pending shall grant such leave with respect to which it finds 
there is reasonable and substantial excuse for the defendant’s failure to present 
such objection in protest filed in accordance with Section 407 of this title.” 
It is important for a defending lawyer to know that in criminal proceedings 
against his client the application to the court for leave to file a complaint must 
be made either within thirty days after arraignment or such additional time 
as the court may allow for good cause shown or within five days after judgment, 
while in civil cases, the application for leave may be filed only within five 
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days after judgment. An application for leave to file a complaint may be filed 
in any criminal or civil proceedings brought pursuant to Section 409 or 706 of 
the DPA or under the conspiracy statute, 18 USCA 371. The appeal in such 
cases is directed to the Emergency Court of Appeals which as stated before 
in this paper has the necessary jurisdiction to enjoin or set aside in whole or in 
part the provision of regulations or order or to dismiss the complaint. In this 
connection some of you may be curious as to how the United States Emergency 
Court of Appeals is constituted. This court is composed of five Federal judges 
(ordinarily sitting in District Courts or Circuit Courts of Appeals) who have 
been given special assignment by the Chief Justice of the United States. It 
has been in continuous existence since it was created by the Emergency Price 
Control Act of 1942 and as stated in this paper several times before, has 
exclusive jurisdiction to review the validity of price regulations and orders. 
The rules of practice in the United States Emergency Court of Appeals may be 
found in Title 50, App. USCA following section 924. 


IV. CONCLUSION 


In conclusion, I would like to say that this paper became much longer than 
originally intended but it was my feeling that it should be as comprehensive 
and complete as possible to familiarize the average practicing lawyer both with 
the law of price stabilization as it affects his clients and the various avenues for 
obtaining client relief administratively and in the courts under this compara- 
tively new type of law. Some may think it folly to waste time in what appears 
to them to be both a very specialized and temporary field of practice, but I 
say to you there is nothing so complicated in this field of law that the average 
lawyer cannot well serve his clients and increase both his remuneration from 
his clients and their numbers. Secondly, while we currently read in the 
daily press statements concerning the “sacking” and the extension of price 
controls, as long as the world remains in a state of international crisis which 
may be many years, and regardless of which of the two great political parties 
is in power nationally, any future great emergency through war or inflation 
will probably require reinstitution of some system of controls similar to those 
presently existent. As lawyers we must keep up with the times, be ready to 
accept new facets of practice and therefore should be familiar with the legal 
aspects of price stabilization in the greater field of administrative law. 
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Eversley, William P. Domestic relations. 
6th ed. by L. IL. Stranger-Jones. Sweet & 
Maxwell, 1951. 


Forbes, Russell. Purchasing laws for state, 
county and city governments. Rev. ed. 
National Assn. of Purchasing Agents, 
c. 1941. 


Fricke, Charles W. Planning and trying 
cases. West, 1952. 


Hand, Learned. Spirit of liberty; papers 
and addresses. Collected and with an 
introduction and notes by Irving Dil- 
liard. Knopf, 1952. 


Jarman, Thomas. Wills. 8th ed. by Ray- 
mond Jennings. 3 v. Sweet & Maxwell, 
1951. 


Laws against discrimination because of 
race, creed, color or national origin. A 
reference manual published by State of 
N. Y., State Commission Against Dis- 
crimination. (1948) 


Maryland. Annotated code of public gen- 
eral laws. Edited by H. E. Flack. 3 v. 
King Brothers, Inc., 1952. 
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Merrill, Maurice H. Principles and practice 
of legal notice. 3 v. Vernon, 1952. 


Phychoanalytic Jurisprudence Series: 
(pamphlets ) 
Mariano, John H. The role of justice in 
psychotherapy. c. 1952. 
Mariano, John H. Legal aid contribu- 
tions to the relief of inadequacy states 
in domestic relations. c. 1952. 
Mariano, John H. Psychological counsel- 
ing and its relationships with domestic 
relations law. c. 1952. 


Punke, Harold H. Community uses of pub- 
lic school facilities. Kings Crown pr., 
1951. 


Sloan, Edward R. Lectures on the law of 
bankruptcy. Washburn Univ. Law 
School, 1952. 


Survey of the legal profession. Reports of 
consultant and the advisory and editor- 
ial committee on bar examinations and 
requirements for admission to the bar. 
Shepard’s Citations, 1952. 


(Books may be borrowed from the Kan- 
sas State Library for limited periods of 
time, and will be mailed upon request.) 


WELCOME TO THE NEW LAWYERS 


In September, 1952, sixteen successful candidates for admission to the 
bar took their oath before the Supreme Court at Topeka. The Executive 
Council of this Association believes there is a need for liaison between the 
new attorneys who are still seeking associations or other opportunities and 
those established lawyers who desire to offer same or have knowledge 
thereof. For this purpose, lawyers are urged to make use of the Association’s 
office by forwarding pertinent information to John W. Shuart, Excutive 
Secretary, 522 Garlinghouse Building, Topeka, Kansas. 


The names and addresss of these admissions were as follows: 


Address 


1007 Riverside, Elmo 
Alexander 

Lawrence 

556 S. Bluff, Wichita 
821 Maple, Leavenworth 
Belleville 

Wellington 

Lawrence 

623 Western, Topeka 


School 


Harvard 
U. of New Mexico 


Name 
Theodore C. Geisert 
Glenn B. Neumeyer 
Charles H. Oldfather, Jr. 
Gerrit H. Wormhoudt 
Thomas W. Boone 
* James W. Bouska 
Donald R. Hyten 
*Laird P. Bowman 
*Leonard S. Hughes, Jr. 
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Name Address 
Gerald J. LeBlanc 310 E. 2, Hoisington 
Robert Lee Daly 310 S. 17, Manhattan 
* Robert F. Bennett 1729 Massachusetts, Lawrence 
Hugh H. Kreamer Downs 
Raymond E. Wolfe Abilene 
John C. Gage Eudora 
* Thomas Stanosheck Hanover 


*Member of the Bar Association of the State of Kansas. 


ILLEGAL PRACTICE CASE DECIDED 


The Kansas Supreme Court in an original proceedings for contempt adjudged 
the respondent, Owen E. Root of Parker, guilty of contempt of court for prac- 
ticing law without a license by acting as an attorney for various parties in cer- 
tain probate matters in Linn county (No. 38,815; Opinion filed November 8, 
1952). 

The contempt proceedings were begun on May 5, 1952, by a motion filed 
by the members of the Committee on Illegal Practice of Law of the Bar Asso- 
ciation of the State of Kansas. Since the opinion of the Court, written by Mr. 
Justice Smith, will be printed in the November, 1952, Advance Sheets of the 
Kansas Reports (Vol. 173, No. 5), it will not be reviewed here except to say 
that: (1) On October 6, 1952, the accusers appeared by counsel, James E. 
Smith, Chairman of the Association’s Committee; (2) the respondent, Owen 
E. Root, appeared in person before the Supreme Court and admitted that he 
had committed the acts with which he was charged (which included the giving 
of advice and counsel to other persons concerning the steps to be taken in 
probate proceedings and the preparation of papers, petitions, motions, orders 
and decrees for others to be used in the probate courts) and stated that he had 
not been aware that by doing so he would be in contempt of the court; and (3) 
the respondent was adjudged guilty of contempt and fined $250. 

In its excellent report to the Association at its 69th Annual Session in 
Topeka, printed on pages 70-74 of the August, 1951, Journal (Vol. XX, No. 
1), the Committee on Illegal Practice of Law recommended that an effort be 
made to sustain as an appropriate form of action, proceedings in contempt 
against those charged with the illegal practice of the law. After briefing cases on 
the subject, the Committee urged the use of the contempt powers “because the 
prevention of the illegal practice of law must be approached from the stand- 
point of the protection of the public.” —F.C. 
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MEETINGS OF EXECUTIVE COUNCIL AND COMMITTEES 


A breakfast meeting of the Executive Council of the Bar Association of the 
State was held Friday, October 10, 1952, in the Hotel Lassen at Wichita. All 
officers and members of the Council were present except Messrs. Bond, Haynes 
and Euwer. The meeting was in connection with the first Mid-Year Conference 
of the members of the various committees and other members of the Associa- 
tion which was also held in the Hotel Lassen. 

The minutes of the previous meeting at Hutchinson on July 12, 1952, were 
approved. 

Reports as to the financial condition of the Association were received and 
accepted. 

In line with the action taken at the last Annual Meeting of the Association, 
the appointment of a special “Legal Aid Committee” was approved (see page 
129 of this issue). 

Tentative plans for the 71st Annual Meeting of the Association were con- 
sidered. After much discussion regarding the merits of a two or three day 
meeting, times for business sessions and for legal clinics or section meetings, the 
bar show and school luncheons, the following was agreed upon as to the pro- 
gram procedure for the 1953 annual meeting: The meeting will be held Fri- 
day and Saturday, April 24 and 25, 1953, in Wichita. Order of meetings will 
follow the 1952 order in Kansas City. The Executive Council meeting will be 
Thursday, April 23, and will commence with a luncheon Thursday noon. 


President Beryl R. Johnson outlined plans for committee meetings and con- 
ferences by the different committees of the Association and other activities for 
the remainder of the day commencing at 10:00 a.m. 

Since the committees of the Association will report at the Annual Meeting 
the results of their Mid-Year Conferences on October 10, no attempt will be 
made to summarize their activities at this time. According to the November 
BARLETTER, “every section of the state was represented when members of 
all the committees of the Association came to Wichita for the first Mid-Year 
Conference.” 





CHARLES D. WELCH 


Charles D. Welch, President of the Bar Association of the State of 
Kansas during 1942-43, died in Coffeyville on November 4, 1952. 
He was 80 years old. Mr. Welch had been in failing health for sev- 
eral years but had not been seriously ill until the day before his death. 

In 1931 he was appointed chief counsel by Governor Harry Wood- 
ring in an action to reduce gas rates charged to various cities served 
by Cities Service Gas Co. This case was hotly contested in the Dis- 
trict Court and the Supreme Court of Kansas, the United States Dis- 
trict Court and the United States Supreme Court. Mr. Welch appeared 
in all those courts. The action reulted in a reduction of rates. 

Before coming to Coffeyville in 1905, Mr. Welch had served as 
county auditor of Shawnee County. He was born January 14, 1872, 


in Illinois. Mr. Welch was graduated from Washburn University in 
Topeka and the Kansas City School of Law. After moving to Cof- 
feyville, he had served as attorney for the State Board of Health for 
four years. He was chairman of the Republican Central Committee 
of Montgomery County for thre years and for two years was Coffey- 
ville’s city attorney. 


He was president of the Montgomery County Bar Association for 
two years. He acted as government appeal agent for the local draft 
board during World War II. 
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CONSTITUTION OF THE ASSOCIATION 


This revised Constitution of the Bar Association of the State of Kansas was adopted at its 70th Annual Session 
in Kansas City, May 23, 1952. 


ARTICLE I—Name and Object 


This Association shall be known as “The Bar Association of the State of Kan- 
sas.” Its objects shall be to uphold and defend the Constitutions of the United 
States and of the State of Kansas; to cultivate and advance the science of juris- 
prudence; to promote the administration of justice; to elevate the standards of 
integrity, honor and courtesy in the legal profession; and to correlate and pro- 
mote the activities of its members in the interests of the legal profession and 
of the public. 

ARTICLE I]—Members 


Section 1. Qualification. Any person who is a member in good standing of 
the Bar of the Supreme Court of Kansas shall be eligible to membership in this 
Association on endorsement and election as provided by the By-Laws hereof, 
except that no member of the Communist party or one whose known principles 
are those of a Communist shall be eligible for membership. 


Sec. 2. Resignation of Members. A member not in default for payment of 





186 The JOURNAL 


dues and against whom no complaint or charge is pending, may at any time file 
his resignation in writing with the secretary, and it shall become effective, when 
accepted by the Executive Council, as of the date it was filed. The Executive 
Council may reinstate any member who has resigned on his written application 
for reinstatement without reelecting him if his application is filed within one 
year after the acceptance of his resignation by the Executive Council. 


Sec. 3. Expulsion and Reinstatement of Members. The Executive Council 
may censure, suspend or expel any member for cause, after a hearing before 
such persons and in such manner as the Executive Council may direct, or may 
suspend or drop from membership any member for non-payment of dues. Any 
member suspended, expelled or dropped from membership may be reinstated 
by the affirmative vote of a majority of the members of the Executive Council. 


Sec. 4. Cessation of Property Interests. All right, title and interest, both legal 
and equitable, of a member in and to the property of the Association shall 
cease and determine in the event of any or either of the following: 

(a) the expulsion or dropping of such members; 

(b) the striking of his name from the roll of members; or 

(c) his death or resignation. 


ARTICLE II]—Annual Meeting 


There shall be an annual meeting of the Association each year at such time 
and place as the Executive Council shall determine. Special meetings may be 


called at any time or place by the Executive Council upon thirty days’ notice. 


ARTICLE IV—Officers and Districts of the Association 


Section 1. The officers of the Association shall be a president, president-elect, 
vice president, secretary-treasurer, and an Executive Council. With the excep- 
tion of the president, who was elected the preceding year, all officers shall be 
elected at each annual meeting of the Association by a majority of those present 
and voting and shall serve for the year beginning with the adjournment of the 
annual meeting, at which time they are elected, and ending with the adjourn- 
ment of the next annual meeting. The president-elect automatically succeeds 
to the office of president at the next annual meeting. 

Sec. 2. The president, president-elect, vice president and secretary-treasuret 
shall be ex officio members of the Executive Council. 

Sec. 3. An Executive Council consisting of nine members shall be elected, 
one from each of the following districts* for a term of two years: 


DISTRICT NO. 1, comprising the Counties of Brown, Doniphan, Atchison, 
Jefferson, Leavenworth, Douglas, Wyandotte, Johnson, Franklin, Miami. 


DISTRICT NO. 2, comprising the Counties of Nemaha, Pottawatomie, 
Jackson, Wabaunsee, Shawnee, Osage. 


DISTRICT NO. 3, comprising the Counties of Anderson, Linn, Woodson, 
Allen, Bourbon, Wilson, Neosho, Crawford, Montgomery, Labette, Cherokee. 


*Map showing Districts, see page 187. 


DISTRICT ORGANIZATION OF THE ASSOCIATION SI 
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DISTRICT NO. 4, comprising the Counties of Lyon, Chase, Coffey, Butler, 
Greenwood, Cowley, Elk, Chautauqua. 


DISTRICT NO. 5, comprising the Counties of Republic, Washington, Mar. 
shall, Cloud, Clay, Riley, Lincoln, Ottawa, Dickinson, Geary, Ellsworth, Saline, 
Morris, McPherson, Marion. 


DISTRICT NO. 6, comprising the Counties of Harvey, Sedgwick, Sumner, 


DISTRICT NO. 7, comprising the Counties of Barton, Rice, Stafford, Reno, 
Pratt, Kingman, Barber, Harper. 


DISTRICT NO. 8, comprising the Counties of Cheyenne, Rawlins, Decatur, 
Norton, Phillips, Smith, Jewell, Sherman, Thomas, Sheridan, Graham, Rooks, 
Osborne, Mitchell, Wallace, Logan, Gove, Trego, Ellis, Russell. 


DISTRICT NO. 9, comprising the Counties of Greeley, Wichita, Scott, Lane, 
Ness, Rush, Hamilton, Kearny, Finney, Hodgeman, Pawnee, Edwards, Stanton, 
Grant, Haskell, Gray, Ford, Kiowa, Morton, Stevens, Seward, Meade, Clark, 
Comanche. 

Those from the First, Fourth, Fifth, Seventh and Ninth Districts to be elected 
in even numbered years, and those from the Second, Third, Sixth and Eighth 
to be elected in odd numbered years. 


Sec. 4. There shall also be elected in 1952 and at following alternate annual 
meetings a delegate from the Bar Association of the State of Kansas to the 
House of Delegates of the American Bar Association, who shall serve for 
two (2) years in accordance with the Constitution and By-Laws of the Ameri- 
can Bar Association. 


Sec. 5. The Executive Council may employ and prescribe the duties of an 
executive secretary who shall hold office at the pleasure of the Council and at 
a salary to be fixed by the Executive Council. The executive secretary need not 
be a member of the Association. 


Sec. 6 (a) The Executive Council shall fill all vacancies, except that of the 
president and president-elect, occurring by death or resignation during the cur- 
rent year, and such appointee shall serve until the next annual meeting. 
(b) Should the president die during the year, then the regularly elected presi- 
dent-elect shall assume the duties of the president for the remainder of the 
term, and upon the adjournment of the Annual Meeting he shall assume the 
office of president for the full term. (c) In the event of the death of the presi- 
dent-elect, then 


(1) the vice president shall assume the duties of the office of the president- 
elect for the remainder of the term; 

(2) at the next annual meeting a president shall be elected who shall take 
office at the conclusion of the annual meeting. 


ARTICLE V—Duties of Officers 


The duties of the officers of this Association shall be those prescribed in 
the Constitution and By-Laws. 
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ARTICLE VI—Quorum 


A quorum for the transaction of business at meetings of the Association 
shall be a minimum of twenty members. 


ARTICLE VII—Committees 


The president of the Association is empowered to appoint various committees 
for the promotion of the objects of the Association. These committees shall 
consist of members, with their number, jurisdiction and tenure determined in 
accordance with the By-Laws. 


ARTICLE VIII—Amendment of Constitution 


This Constitution may be amended by either of the following two methods: 

(a) Vote at Annual Meeting. By the affirmative vote of two-thirds of the 
members present at any annual meeting of the Association, provided that a 
copy in writing of the proposed amendment be mailed to the secretary of the 
Association not less than ninety days before such meeting of the Association, 
and that the secretary cause a copy of said amendment to be given to each 
officer and member of the Executive Council of the Association and cause the 
proposed amendment to be printed in the JOURNAL of the Bar Association 
in any issue preceding the annual meeting. 

(b) Mail Ballot. When the Executive Council determines that the interests 
of the Association will be better served, a ballot may be taken by mail. The 
affirmative vote of two-thirds of the total membership of the Association shall 
be required. The secretary shall mail to each member of the Association the 
proposed amendment in full. Such notice shall contain appropriate spaces for 
voting yes or no on the proposal. The ballot shall be mailed to each member at 
his last known address, postage prepaid, with instructions that the ballot must 
be returned by a day certain (not less than thirty days from date of mailing), 
and each ballot shall be signed by the voting member. The secretary shall keep 
the ballots that are returned in a safe place until after the time to vote has ex- 
pired, at which time such ballots shall be canvassed by the Executive Council. 
Following such canvass the secretary shall make an affidavit, which shall be- 
come part of the permanent records of the Association, and which affidavit 
shall contain the following: 

First, a copy of the proposal; 

Second, a statement that a copy was mailed to all members of the Associa- 

tion on a day certain; and 


Third, factual data as follows: 
. total ballots sent out; 
. total ballots returned; 
. total ballots counted; 
. total number of ballots rejected (listing primary reasons); 
. total voting for proposal; and 
. total voting against proposal. 
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The results of the voting on amendments to this Constitution by either method 
shall be published in the next regular issue of the Journal or other official pub. 
lication of the Association. 


ARTICLE [X—Adoption and Amendment of By-Laws 


Following the adoption of this revised Constitution, revised By-Laws may be 
adopted at the same meeting by a majority vote of the members present, 
By-Laws once adopted may be altered, amended or repealed by 

(a) Vote at Annual Meeting. By the affirmative vote of a majority of the 
members present at any annual meeting of the Association, provided that a 
copy in writing of the proposed amendment be mailed to the secretary of the 
Association not less than ninety days before such meeting of the Association, 
and that the secretary of the Association cause a copy of said amendment to be 
given to each officer and member of the Executive Council of the Association 
and cause the proposed amendment to be printed in the JOURNAL of the Bar 
Association in any issue preceding the annual meeting. 

(b) Maél Ballot. When the Executive Council, or upon action by the Asso- 
ciation, it is determined that the interests of the Association will be better served, 
a ballot may be taken by mail in the same manner as provided in Article VIII 
of the Constitution, except that only the affirmative vote of a majority of the 
total membership of the Association shall be required. 


ARTICLE X—Taking Effect of this Constitution 


All provisions of the Constitution and By-Laws of the Association heretofore 
existing are hereby repealed and the provisions hereof shall be in full force 
and effect from and after the date of their adoption by the Association, pro- 
vided that all officers and members of the Executive Council shall continue to 
serve until their present terms are completed. 


BY-LAWS OF THE ASSOCIATION 


These Revised By-Laws of the Bar Association of the State of Kansas were adopted at its 70th Annual Session in 
Kansas City, May 23, 1952 


SECTION I—Membership 


All applications for membership shall be signed by the attorney seeking ad- 
mission to the Association and shall have thereon the endorsement of a member 
of the Association in good standing. All applications shall be referred to the 
Executive Council for approval or disapproval. Four negative votes in the 
Council shall prevent an applicant’s election. Should the Council approve such 
application, then such applicant shall be admitted to membership, which mem- 
bership may be defeated by a two-thirds vote by members present at the next 
annual meeting. 


The membership fees shall not exceed the following: 
1. First year after admission to the bar 
2. Second year after admission to the bar 
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3. Third year after admission to the bar 
4, Each year after third year 


Annual dues shall be paid in advance on or before the first day of January of 
each year. 

All members who have not so paid their annual dues shall be notified of this 
fact prior to the first of each subsequent month thereafter and be requested to 
forthwith comply with the requirements of this By-Law. 

The executive secretary shall twenty days before the first day of August each 
year notify all active members in arrears that the roll of active members to be 
printed in annual report of the proceedings in the August issue of the JOURNAL 
will be made up on August Ist and that their names will be omitted from that 
published roll and they will cease to receive subsequent issues of the JOURNAL 
unless their delinquent dues are paid by August 1st. 

Any member whose name has been omitted from the active membership roll 
for non-payment of dues may have his name restored to the succeeding roll and 
be reinstated to the list of those who receive the JOURNAL by the payment of 
dues for the current year and one prior year. 

Lawyers admitted to practice in other states prior to their admittance in Kan- 
sas shall be construed to be subject to dues payments under the above schedule as 
of the date of their admittance in such other state. 


The Executive Council of the Association may upon proper written request 


and adequate proof designate those who are not in active practice, because of 
age or other disability, or military service, as inactive members who shall be 
entitled to membership in the Association without payment of dues. 

Law School students resident of Kansas or students attending an accredited 
law school in Kansas may be enrolled as Student Associates and will be fur- 
nished with the JOURNAL at a fee which shall from time to time be fixed by 
the Executive Council. 


SECTION IJ—Annual Meeting 


The program at the annual meeting of the Association shall be arranged by 
the Program Committee. At each annual meeting of the Association the presi- 
dent shall deliver an appropriate address. Roberts Rules of Order shall govern 
the conduct of the proceedings, except as to matters otherwise controlled by the 
tules and order of business adopted at the annual meeting. 


SECTION III—Duties of Officers of the Association 


Each officer of the Association shall perform the duties ordinarily ascribed 
to his office, together with those prescribed in the Constitution and By-Laws 
or requested by the Executive Council. 

The president shall preside at all meetings of the Association, and shall, 
ex officio, be chairman of the Executive Council. 

The president-elect shall attend all meetings of the Council; shall familiarize 
himself with the personnel and work of the various committees and of this 
Association in general; shall be ready to counsel with the president on matters 
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affecting the future of this Association; shall otherwise prepare himself for 
assuming the presidency of this Association at the proper time; and shall, in 
the absence of the president, preside at meetings. He shall, during his term of 
office, supervise and carry forward the membership work of the Association. 

The vice president shall preside when both the president and president-elect 
are absent. 


The secretary-treasurer shall keep a record of all proceedings of the Associa. 
tion, conduct correspondence of the Association, have printed and issue com- 
mittee reports, and keep an account of all funds of the Association. He shall 
make an annual financial report which shall be examined and audited by a 
certified or licensed public accountant as of May Ist each year. At the will of 
the Executive Council, the executive secretary shall perform any duty of the 
secretary-treasurer. The executive secretary shall have charge of the office of 
the Association under the direction of the officers and of the Executive Council. 


SECTION IV—The Journal 


The JOURNAL of the Bar Association of the State of Kansas shall be con- 
ducted by a Board of Editors which shall consist of at least eight members to be 
appointed by the Executive Council. The Editor-in-Chief shall be designated by 
the Council and shall hold office at its pleasure. The receipts derived from 
advertising, JOURNAL sales, and any other source, shall be turned over to the 
executive secretary of the State Bar Association and all costs of publication 
and other necessary expenses shall be paid by the executive secretary. 


SECTION V—Committees 


1. Classification of Committees. The classes of committees of the Associa- 
tion shall be: 


(a) Standing Committees. Standing committees created by the By-Laws for 
the investigation and study of matters relating to the accomplishment of the 
general purposes, businesses and objects of the Association of a continuous and 
recurring character within the limitation of the powers conferred. 

(b) Special Committees. Special committees created by resolution of the 
Executive Council and defining the powers and duties of such committees to 
investigate and study matters relating to specific purposes, business and objects 
of the Association of an immediate or non-recurring character. The life of any 
special committee is until the end of the annual meeting following its creation 
unless continued by action of the Association upon recommendation of such 
committee. 

(c) Advisory Committees. Advisory committees created by the Executive 
Council and associated with any standing or special committee of the Associa- 
tion for the purpose of enabling such standing or special committee to have the 
advice and opinion of a cross-section of the members of the Association. An 
advisory committee shall function under the direction and supervision of the 
committee to which it is related. 


2. Appointment; Chairman; Vacancies. Unless otherwise stated in the pro- 
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yision Creating a committee, appointment of members to serve on committees 
shall be made by the president. The chairman of every committee shall be 
designated annually by the president. In the event of the resignation, death or 
disqualification of any member of any committee, the president shall appoint a 
successor to serve for the unexpired term. 


3. Number of Members and Tenure. The number and tenure of members 
of the committees of the Associaticn shall be: 


(a) Standing Committees. Unless the By-Laws otherwise specifically pro- 
vide, each standing committee shall consist of such number as the president 
shall designate, each of whom shall serve until the adjournment of the third 
annual meeting following his appointment and until his successor is appointed; 
provided that in the original appointment of each committee under this pro- 
vision the president shall designate approximately one-third to serve until the 
adjournment of the first annual meeting following their appointment, approx- 
imately one-third to serve until the adjournment of the second annual meeting 
following their appointment, and approximately one-third to serve until the 
adjournment of the third annual meeting following their appointment, but 
thereafter successors shall be appointed for a term of three Years. 


(b) Special Committees. Each special committee shall consist of a chairman 
and four other members, unless a different number be designated by the resolu- 
tion creating it, and each member shall serve until the adjournment of the next 
annual meeting following his appointment. 


(c) Advisory Committees. The number of members to each advisory com- 
mittee shall be designated by resolution creating it and each member shall serve 
until the adjournment of the annual meeting following his appointment. 


4, Meetings and Quorum. Meetings of each committee shall be held upon 
call of its chairman. A majority shall constitute a quorum. Each committee 
shall make a report in writing and shall place it on file with the executive secre- 
tary on or before April 1st each year. 


5. Designation of Standing Committees. There shall be the following 
standing committees: 
(a) Committee on Prospective Legislation. 
(b) Professional Ethics Committee. 
(c) Memorial Committee. 
(d) Committee on Legal Education and Admission to the Bar. 
(e) Committee on Local Bar Associations. 
(f) Committee on Membership. 
(g) Program Committee. 
(h) Historical Committee. 
(i) Committee on Public Relations. 
(j) Citizenship Committee. 
(k) Committee on Illegal Practice of Law. 
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6. Jurisdiction of Standing Committees. 


(a) Committee on Prospective Legislation. This committee shall consider 
and report on all matters pertaining to amendment of laws and new legislation, 
In addition, it shall endeavor to secure the enactment of legislation approved by 
the Association and recommended by it, and shall cooperate with the members 
of the National Conference of Commissioners on Uniform State Laws in secur. 
ing the adoption in this state of the acts recommended by the Conference and 
approved by the Association. 


(b) Professional Ethics. This committee shall formulate and recommend 
standards and methods for the effective enforcement of high standards of ethics 
and conduct in the practice of law as a profession; develop and recommend 
improved disciplinary methods and procedures and cooperation with the dis- 
ciplinary tribunals or committees established by courts or other public authority 
and cooperate and work with the American Bar Association committees created 
for the same purpose. Such committee shall also investigate complaints and 
make recommendations as to proper action thereon. 


(c) Memorial Committee. It shall prepare, or cause to be prepared, a fitting 
minute or memorial upon the death of a member of the Association. Such min- 
ute or memorial shall be given at the annual meeting or a special meeting 
called for such purpose. A copy thereof shall be printed in the next issue of the 
Journal. 

(d) Committee on Legal Education and Admission to the Bar. This com- 
mittee shall consider and report on all matters relating to legal education and 
admission to the bar. It has the duty of examining all proposals for changes 
in rules affecting such. It shall cooperate with the Supreme Court and the Board 
of Law Examiners in such matters. 


(e) Committee on Local Bar Associations. The committee shall encourage 
the formation of local bar associations throughout the state. It shall assist in 
whatever way possible, and shall maintain a list of member speakers and topics 
for appearance at such local meetings. 


(f) Committee on Membership. This committee shall encourage desirable 
applications for membership and shall formulate and recommend plans for 
maintaining and increasing membership. Such committees shall consist of such 
number as shall be designated by the president. 


(g) Program Committee. This committee shall be charged with the prepara- 
tion of the program for all meetings of the Association. 

(h) Historical Committee. The committee shall preserve or cause to be pre- 
served the records of the Association, and shall from time to time prepare his- 
torical sketches of the accomplishments of the Association or outstanding ac- 
complishments of any of its members. These sketches shall be published in the 
Journal. 

(i) Committee on Public Relations. The committee shall prepare and present 
to the Executive Council plans for advancing public acceptance of the objects 
of the Association. The committee shall have the responsibility of giving effect 
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to such plans as are approved by the Executive Council. 

(j) Committee on Citizenship. The committee shall work with local bar 
associations in the communities in which they are located in presenting the 
privileges and responsibilities of citizenship through the high schools, over the 
radio and through the local press. 

(k) Committee on Illegal Practice of the Law. This committee shall coop- 
erate with and assist the Supreme Court, the Board of Law Examiners, and the 
Judicial Council of Kansas in the correction of faults in the administration of 
justice arising from the illegal practice of the law, and shall also consider 
complaints of illegal practice, take such action by conference and agreement 
with other organizations or groups as may be possible, and institute in its name 
or in the name of the Association such judicial proceedings as it may deem 
necessary to prevent or eliminate such practice. 


SECTION VI—Meetings of Executive Council 


The Executive Council shall meet during the recess of the Association upon 
the call of the president or upon a written call signed by a majority of the 
members of the Executive Council at such times and places as may be designated 
in the call. 

SECTION VII—Code of Ethics 


Membership in this Association, in addition to other requirements, shall carry 
with it the obligation of each member to subscribe to and carry out in his pro- 


fessional life the Code of Ethics adopted by the Association for the guidance 
of its members, and violation of the provision of such code shall be followed 
by suspension or expulsion of the offending member as may be determined by 
the Executive Council. 


SECTION VIII—Violation of Code of Ethics; Procedure 


The Executive Council shall constitute a court before whom shall be tried 
any member accused of violating the Code of Ethics, and procedure before such 
tribunal shall be such as it may prescribe by rule, of which the accused shall 
have due notice. A majority of such Council as constituted shall be sufficient 
to pronounce judgment. Complaints may be entertained by the Executive 
Council when presented by any member of the Association or the Council itself 
may require the executive secretary of the Association to prefer charges, in which 
event the Council shall designate one or more members of the Association to 
prosecute the charge. In the event any member is suspended or expelled by the 
decision of the Executive Council he shal] forthwith surrender his certificate of 
membership. 

SECTION [X—Fiscal Year; Payment of Dues 


The fiscal year of the Association shall correspond to the calendar year and 
dues shall be payable in advance. 


SECTION X—Payment of Expenses 
The Executive Secretary of the Association, within the limits of the budget, 
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is authorized to pay such expenses as are necessarily incurred in carrying on the 
activities of the Association. 


SECTION XI—Repeals and Effective Date 


All By-Laws of the Association heretofore existing are hereby repealed and 
the provisions hereof shall be in full force and effect from and after the date 
of their adoption by the Association. 
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COMMENT 
THE KANSAS SYLLABUS MYTH 


By RICHARD W. STAVELY 


It is part of the folklore of the legal profession of this state that in Kansas 
the syllabus states the law of the case. What authority exists for this proposi- 
tion? Three Kansas statutes pertain to syllabi, Kan. GS. 1949, 20-111, 
20-203 and 60-3329. The first statute imposes the duty upon the judge writing 
the opinion to prepare a syllabus. The second provides that the syllabus be 
confined to the facts of the case and the points of law determined by the Court 
and that it shall be submitted for approval by the concurring judges. The third 
one directs that the syllabus be filed with the papers and that a copy accompany 
the mandate to the court below. The only Kansas case in point, digested, is 
Foresmen v. Foresmen,' on rehearing, which states that the syllabus must be 
interpreted in the light of the particular facts to which it was applied. 


1. 103 Kan. 698, 176 Pac. 147 (1918). 
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In McDonald v. Stiles,? an Oklahoma case, the statement is made that “By 
the law of that state (Kansas) the syllabus of the.case contains the law as 
adopted by the Court. . . .” No authority is cited, and it may be inferred that 
the statement is based upon the general opinion among Kansas lawyers that 
the syllabus is the law. In construing Okla. Stat. tit. 12, $977 (1941), the 
Oklahoma Supreme Court, in Corbin v. Wilkinson,? has adopted the rule 
stated in McDonald v. Stiles.‘ In the Corbin case, it was held that any state. 
ment in the opinion not incorporated in the syllabus is not law and that the 
reasoning of the court is only an aid to understanding the syllabus. The Okla. 
homa statute is based on Kan. G.S. 1889, par. 4662 and is almost identical to 
Kan. G.S. 1949, 20-203, except that the Oklahoma statute provides that the 
syllabus be filed with the papers of the case, which latter provision is included 
in Kan. G.S. 1949, 60-3329. The Kansas Syllabus Myth may be the source 
of this construction. 

The legislative history of the three Kansas statutes gives no key to this 
misconception, and no rule of the Supreme Court establishes it. As it will be 
seen, the syllabus is the authoritative statement of the law in Ohio, and a pos- 
sible source of the myth may be the influence that Ohio lawyers exerted on 
the early development of the law in this state. 

Legislative enactments imposing the duty upon the courts to prepare syllabi 
are of doubtful constitutionality. Attention is called to In the Matter of Head 
Notes to Opinions,’ a letter by the judges to the Governor of Michigan explain- 
ing their non-compliance with such a statute. The judges were of the opinion 
that the statute was unconstitutional because the office of Reporter is a con- 
stitutional office,® and that to remove the duty of preparing syllabi from this 
office is to reduce it of its intellectual character and make it merely clerical. 
Also, if the syllabus becomes part of the public record, the private printer is 
left with no copyright, and the result is to impair the obligation of the contract 
between the state and the printer. It is to be noted that no case or controversy 
was before the court, and the court’s passing upon he constitutionality of the 
statute in an advisory opinion is in itself an unconstitutional extension of the 
judicial power. 

The next judicial pronouncement upon the constitutionality of such statutes 
was made in In Re Griffiths, Reporter to the Sumpreme Court.’ The opinion 
speaks in terms indicating a declaratory judgment, but it is difficult to find 
the controversy presented. The statute, nevertheless, was held unconstitutional 
because the judges cannot be required to perform any other than judicial 
duties, and the statute imposed the ministerial duties of the reporter upon the 
court. Such a statute is an unlawful incursion by the legislative branch into 
the judiciary. It is to be observed that a court has exclusive control of its 
own records, and if the legislative can prescribe the manner of discharge of 
the court’s duties, then there is no end to the dependency of the court. The 

Pac. 487 (Okla. 1898). 
5 Okla. 247, 52 P. 2d. 45 (1935). 


note 2. 
-W. 552 (Mich. 1881). 
. Const. Art. Ill, § 4 


573, 20 N.E. 513 (1889). 
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constitutional duty of the court is met by casting judgment, and that is all it 
can be required to do.® In Re Griffiths? was approved in Griffin v. State, ex. 
rel Griffiths’® in which a justiciable issue was presented. It may be that judicial 
acquiesence in this common type statute constitutes a ratification by the court 
of the legislature’s suggestion. 

The status of the syllabus is significant in terms of a conflict between it and 
the opinion. It is then a question as to which shall control. In Ohio Valley 
Fire & Marine Ins. Co.’s Receiver v. Skaggs,'' it was held that a syllabus, even 
though written by the court, is no part of the decision. In Georgia, the syllabus 
is prepared by the court and is said to be the expression of the court as a whole," 
yet it is not law except in so far as it is warranted by the judgment of the court 
on the facts of the case.'*? In Feamster v. Feamster,'* it was said that a case 
in which only a question of fact dependent on evidence is involved, no sylla- 
bus of law is necessary. The only case directly passing on the status of syllabi 
is Koonce v. Doolittle.’ The case came up on a mandamus to a circut judge 
to compel obedience to the supreme court’s mandate. The judge pleaded in 
defense that the point of decision of the prior case not having been covered 
by the syllabus, it was not adjudicated; therefore it was left open for his discre- 
tion. It was held that the opinion, and not the syllabus, shows the facts 
adjudicated. The syllabus only highlights the important points of the law 
and is not a guide for the government of the circuit court in further proceedings. 
Facts stated in the syllabus are only to explain the point of law. In Kansas, the 
written opinion of the Court as well as the syllabus accompanies the mandate 
to the court below.'® Where the headnote is not given special force by statute 
or rule of court, “we look to the opinion for the original and authentic state- 
ment of the grounds of decision.”'” 


Ohio is unique in that in 1858, rule 6 of the Rules of Practice of the 
Supreme Court of Ohio, which makes the syllabus the law of the case, was 
adopted. As a rule of court, it escapes the constitutional difficulties of legislative 
prescription. In City of Oakwood v. Hartford Accident & Indemnity Co.,'* a 
federal district court’s decision was overruled because it was based upon state- 
ments in an Ohio opinion while in that state the law is declared by the syllabus 
read in the light of the facts of the case. The difficulties encountered within 
that jurisdiction because of the rule is illustrated by State v. Hauser.'? In that 
case it was said that because the Ohio syllabus rule does not obtain in other 
jurisdictions, the bench and bar of Ohio are often misled into following the 
less accurate and authoritative statements of the opinion. The opinion shows 
the application of the law to the facts and the ratiocinations of the court. 
at chat pe 3 Calif. 24, 73 Am. D. 565; Vaughn v. Harp, 49 Ark. 160, 4 S.W. 751 (1889). 

10. 119 Ind. 520, 22 N.E. 7 (1889). 


- 216 Ky. 535, 287 S,W. 
. For: . F 1 [= 373 (1923). 


(1939). 
18. 81 F.2d 77 6 1936). 
19. 101 Ohio Se. 404, 131 N.E.66 (1920). 
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Beyond that explanation, it only indicates the divergence of the writer from 
the judgment of the majority and becomes the “cradle of legal heresy” and 
serves only “to befog and unsettle rather than to clarify and establish the law.” 


Rule 6 has in practical effect been construed out of existence by later deci- 
sions. In Hart v. Andress,”° it was said that the syllabus is the language of the 
court; the opinion is more particularly the language of the judge writing it; 
and yet so much of the opinion as is reasonably necessary to sustain the judg. 
ment must of necessity be concurred in by the court. In Re Paramount Public 
Corp.” holds that under the Ohio rule, the syllabus is the authoritative expres. 
sion of the law, and the opinion is only a report of the mental process of the 
judge; but the syllabus must be interpreted with reference to the facts and issues 
presented to and considered by the court. In Lehmen v. Harvey,” it was held 
that the pronouncement of the supreme court not carried into the syllabus 
does not prevent it from being law where the opinion shows it was presented, 
considered and determined. The syllabus does not apply to another case not 
on all fours, and it does not bind the supreme court or any other court in the 
differing case.?> When dictum is expressed in the syllabus of the Ohio Supreme 
Court, it must be so considered.** Rule 6 applies only to the supreme court and 
not to other appellate courts of Ohio.”? 

It is submitted that no foundation exists for the common opinion among 
the bench and bar of Kansas that in this state the syllabus contains the law of 
the case. The statutes requiring the Court to prepare a syllabus (and even 
written opinions) are of doubtful constitutionality and certainly do not give 
the syllabus controlling effect over the opinion. In a state having such a rule, 
it has been necessary to modify its effect drastically. To separate the statement 
of law from the facts and issues presented in the opinion is improper because 
they are intertwined in meaning; therefore, the opinion must always control 
in cases of conflict. The opinion is the true source of the law because the 
judicial power is confined to cases and controversies, and only the opinion deals 
with the controversy. To state binding abstractions in the syllabus is to encroach 
upon the legislative power to prescribe rules for future action. The recent 
tendency of the Kansas Supreme Court to incorporate the opinion by reference 
in the syllabus*® may indicate a sentiment among the members of that Court 
that the opinion contains the authoritative statement of the law. 

. 103 Ohio Se. 218, 132 N.E.846 (1921). 
- 85 F.2d 83 (CCA2 1936). 
. 45 Ohio A 187 N.E.28 (1933). 
 puclia, 43 Ohio App. 52, 182 N-E.605 (1931) 
Co. v, Radich, 128 Ohio S. 48, 190 N.E403 (1934). 


" Walsh v. Skinner, 20 F.2d 586 (CCA3 1927 
. Heller v. Rounkles, 171 Kan. 323, Syl. 1; 332 "P.2d 225 (1951). 
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COMMENT 


THE PINBALL MACHINE AS A GAMBLING 
DEVICE IN KANSAS 
By Ray H. CALIHAN, Jr., 3 L. 


It is certain that the Kansas Legislature has expressed a hostile attitude 
toward gambling and an intent that it shall not flourish within the sovereign 
limits of this state. Of equal certainty is the desire of the Kansas courts to 
enforce the gambling laws enacted by the legislature. A controversy has never- 
theless arisen under these laws regarding the gambling propensities of games 
played on coin-operated, “pinball” or marble machines. It is not to be deter- 
mined here whether responsibility for this controversy lies in either inadequacy 
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of legislation or an overzealous effort on the part of the Kansas Supreme Court 
to observe and carry out the letter of the law, or even in the failure of Kansas 
attorneys to disclose the controversy in its true light. The scope of this writing 
is limited to the proposition that the common pinball machine is in fact q 
“gambling device, adapted, devised and designed for the purpose of playing” 
a “game of chance for money or property” under the Kansas Criminal Code! 


The history of this controversy begins with the “slot machine,” a type of 
coin-operated device which presented to the player the chance of winning or 
losing money upon his inserting in the machine a coin of a certain denomina- 
tion, ranging from a penny to a silver dollar, and pulling a lever located on the 
side of the machine causing certain winning or losing combinations of symbols 
to appear on the face of three separate, revolving cylinders seen through a 
window in the front of the machine. The machine did both the receiving of 
the money lost in coins played and the “paying-off” from its own coffers the 
money won. Following condemnation of this device in many states including 
Kansas came a like disposition of the machine that in return for the coin de- 
posited returned one article of merchandise, a mint, a stick of gum or candy, or 
a plastic or pot-metal favor, each time it was played, but accompanied by the 
chance of winning additional opportunities for play upon certain combinations 
of words or characters appearing through a window—much like the original 
slot machine. Following condemnation of this device as an instrument of 
gambling was like treatment of variations of these two types of machines.’ 


The current chapter of this history pertains to the pinball machine; partic- 
ularly the “one-ball” machine which goes by such names as “Champion,” 
“Winners,” “Futurity,” “Citation,” etc., and the “five-ball” machine called 
“Spot Lite,” “Coney Island,” etc. To start a game on one of these machines 
the individual inserts one nickel into the slot provided. By inserting additional 
coins and pushing various buttons provided on the machine certain “odds” are 
secured and registered on an electrically lighted backboard. The odds are not 
increased with each coin deposited however, the extent of favorable odds in all 
these types of machines being controlled and limited by means of a mechanical 
device inside the machine which can be set to give what corresponds to “low,” 
“medium,” or “high” odds, and which is accessible to only the owner of the 
machine, his lessee or his operating agent. A similar device was built into the 
slot-machine to regulate the frequency of “pay-offs.” 


After taking his chance at securing additional and more favorable odds, 
the player, by means of a spring plunger built into the machine, propels a 
steel ball—or a series of five balls singly, depending on the type of machine— 
onto a playing board and, depending entirely on the odds already secured and 
the totally uncontrolled course of the ball, he may win a certain number of 
“replays” or free games which are also registered on the backboard. Thus the 
player secures the opportunity or chance to play the machine a certain number 
of times without inserting additional coins. 


1. General Statutes, 1949, 21-915 and 21-1508. 
2. Note, 148 A. L. R. 888 (1942). 
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In many instances—a circumstance which standing alone shows that the 
pinball machine is adapted for the purpose of gambling—the player, electing 
not to play off the free games or “replays” won, is paid money at the rate of 
one nickel, the initial cost of a game, per game or “replay” won. Then too, a 
common practice is to first require the player to purchase games from the 
proprietor of the place where the machine is set up; the proprietor in turn, by 
inserting and twisting a key in a slot provided in the front of the machine, 
electrically registers on the backboard the games purchased. The game is then 
placed in the same manner as before absent the necessity of depositing coins 
for additional games or chances to increase the odds before the game is played. 
Thus the machine supposedly escapes being labeled as a coin-operated device. 


In this current chapter the coin-operated device has met the same fate as its 
predecessors in many states; but in Kansas it has successfully eluded its due 
condemnation as a gambling device. That no statutory shackles exist for the 
pinball machine was determined by the Kansas Supreme Court in the case of 
State v. Waite.’ This was a criminal proceeding brought under General Statutes, 
1949, 21-1508 which prohibits the setting up of any slot machine or gambling 
device, devised and designed for the purpose of playing “any game of chance 
for money or property.” The state appealed from an order of the district court 
quashing the information. The Kansas Supreme Court upheld the order saying 
that, under the statute, unless the free games which could be won on the pinball 
machine were “property” of and in themselves the machine was not a gambling 
device; and this court held, under authority of State v. Tower,‘ that because 
the word “property” was supposedly limited to tangibles, free games, having 
no tangible attributes, do not constitute property as contemplated by the criminal 
code and hence pinball machines could not be classified as gambling devices. 


In State v. Tower the defendant was prosecuted for a violation of General 
Statutes, 1949, 21-551 which statute prohibits the securing by false representa- 
tion, of “any money, personal property, right in action, or any other valuable 
thing.” The charge was that by false and fraudulent representation the defen- 
dant had secured an extension for 120 days of a loan previously obtained from 
a bank. It was held that the defendant's act secured to himself a mere pecuniary 
advantage which was devoid of any physical attribute of money, chattels or 
property. In the Waite case’ the supreme court, referring to the Tower case, 
said that if this pecuniary advantage is not “property” under the statute, General 
Statutes, 1949, 21-551, then the entertainment or amusement inherent in the 
“free game” won on a pinball machine could not be “property” under the 
General Statutes, 1949, 21-1508. The prosecution in both cases, of course, 
was brought under different statutes, but the court, paying homage to the 
cardinal rule of strict construction of criminal statutes, limited the code defini- 
- 7 the word “property” in both statutes so as to include only tangible items 

ereof. 


Before the Kansas Supreme Court in the Waite case were two previous 
State v. Waite, 156 Kans. 143, 131 P(2d) 708 (1942). 
State v. Tower, 122 Kans. 165, 251 P. 401 (1926). 
v. Waite, 156 Kans. 143, 131 P (2d) 708 (1942). 
G. S. 1949, 21-129 and 21-131. 


3, 
4. 
5. 
6. 
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decisions by that court presented in briefs by the state in support of its argument: 
State v. Blair’ and State v. Haining.® Both cases involved unsuccessful ap 
from convictions for violations of the Sunday closing law’ which prohibits the 
sale or exposure for the purpose of sale of any “goods, wares or merchandise” 
on Sunday. The defendants in both prosecutions were picture show operators, 
In the Haining case the defendant had been conducting his Sunday theater 
without issuing tickets while the defendant in the Blair case had issued tickets; 
in the former case the appellant-defendant, in his attempt to distinguish his 
case from the earlier Blair case, argued that the sale and right to attend the show 
without the issuance of tickets did not constitute the sale of “goods, wares and 
merchandise,” claiming that the phrase could apply only to tangible personal 
property, of which there had been no sale. This argument is analogous to the 
one presented by the appellee-defendant and sustained by the court in the Waite 
case. But the Kansas Supreme Court upheld the conviction in the Haining case 
on this argument of the state: that the value of the ticket is not in the ticket 
itself but is in the right that the ticket gives the holder to be entertained in 
the theater and that this right is the “goods, wares and merchandise” sold by 
the appellant-defendant to the public. 

The Kansas Criminal Code"® lists “goods, chattels . . . etc.” as included in the 
term “personal property.” The Haining case sustains the argument that the 
sale of a mere right to attend a picture show, evidenced by no tangible token 
of that right, is a sale of “goods, wares and merchandise.” Of the Blair and 
Haining cases the Kansas Court says in the Waite case that in neither of the 
former is the construction of the word “property”—as defined for the Criminal 
Code''—involved. In view of the argument sustained by the Kansas Court in 
the Haining case and its refusal to distinguish the Blair case, it is remarkable 
indeed that this assertion in the Waite case opinion could be made. Goods, 
wares and merchandise are certainly included in the criminal code definition 
as “property” and the Haining case clearly shows that the sale of the right to 
attend the entertainment of the picture show was the goods, or property—since 
“property” is “goods”—sold to the public. 

The Kansas Supreme Court in the Waite case admits that the decision in the 
Haining case was rendered on the sound ground that the fact no ticket was 
issued made no substantial difference in that case—that the only valuable thing 
about the ticket was the right to attend the show—which indicates that the 
Waite case court recognized that the tangible property, the ticket, had no value 
when shorn of the right it represented to attend the entertainment. Can it be 
said then that the legislature intended to prohibit a game of chance played 
for money,’? a recognized thing of value, and at the same time limit their 
prohibition of games of chance played for property to tangible property only 
regardless of whether it has value? An affirmative answer to this question 
seems somewhat illogical to say the least, irrespective of the legislative attitude 

. Seate v. Blair, 130 Kans. 863, 288 P. 729 (1930). 

: Seate v, Haining, 131 Kans. 853, 293 P 763 (1930). 

: G. S. 1949, 21-955. 

S. 1949, 21-129. 
. 1949, 21-915 and 21-1508. 
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toward pinball machines at the time the statute was enacted, or of whether the 
possibility that the machines were, or might become, adapted, devised and de- 
signed for the purposes of gambling even occurred to the legislature. 


Nevertheless the legislature has shown a bent to prohibit gambling, games 
of chance, and perhaps the legislature, aware of the criminal mastery consistently 
utilized to escape the prohibitory mandates of its anti-gambling laws, adopted 
the broad, all-inclusive word, “property” so that its true intent could not be 
subjugated to artful construction which is everywhere forbidden when the 
statute, as here, has a plain meaning.'? From the standpoint of practicality 
the chief vice to be eliminated through the abolition of the pinball machine is 
the lure, inherent in this machine as well as the slot-machine, to children and 
ignorant and impoverished persons with families to support to spend their 
money on these “chance amusements”"* and certainly the Kansas Legislature, 
as evidenced by their treatment of the slot machine, intended to root out any 
such infraction of the public morals and decency. 


By the great weight of authority it is settled as to machines or devices by the 
operation of which free games may be won by chance or hazard that the free 
games are property of value within the meaning of the statutes involved, 
that it is the thing played for, and not the token, which represents the value.’* 
There should be no hesitancy in factually and legally stamping the pinball 
game as one of chance as contemplated by the Kansas Criminal Code. “These 
machines are nothing but ingeniously designed and purposefully constructed 


mechanical gaming devices, designed to encourage the gaming instinct” which 
the legislature has rightfully sought to quell.’® 


Observation should be made at this point that Article 5 of the Kansas 
Criminal Code is entitled “Offenses Against Property” and that it was under 
Article 5'’ that the defandant in State v. Tower'*® was prosecuted. The Blair and 
Haining cases’? were prosecuted under Article 9, “Public Morals and De- 
cency.”*° The Waite case?’ was prosecuted under Article 15, “Lotteries and 
Gambling.”?? In Article 9 of the Criminal Code another statute,” like the one 
involved in the Waite case, prohibits the setting up in a public place of “any 
gambling device, adapted, devised and designed for the purposes of playing 
any game of chance for money or property.” These statutes are very similar, 
the latter being less specific than the former and violation of the latter being 


i a v. Chase, 47 N. M. 22, 132 P 2d 715, 717 (1942). 


Commonwealth v. Rivers, 82 N.E. (2d) 216 (Mass 1948); Giomi v. ait 47 N. M. 22, 132 P(2d) 
m3 (1942); Middlemas v. Strutz, 71 N.D. 186, 189, 190, 299 N.W. 589 (1941); Harvie v. Heise, 150 S.C 
, 148 S.E. 66 (192%); Thamart v. Moline, 66 Idaho 11, 156 P (2d) 187 (1945); Alexander v. Hunnicut, 
198 S.C. 364, 13 S.E. (2d) 630 (1941); People v. One Pinball Machine, ag Ill. App. 161, 44 N.E. (2d) 
950, 955, (1942); Painter v. State. 163 Tenn. 627, 45 S.W. (e) « St 7% A. . 173 (1932): State v. Betti 21 
N. J. Misc. ev, 34 A. (2d) 91 (1943); Colbert v. Superior Confect (2d) 791 (Okla. 1931); Steed 
v. State 72 §.W) (2d) 542, (Ark. 1934)’; Prickett v. State, 200 B24) 4 ay tots. 1548), Ecckles v. Stone, 134 Fla. 
113, 183 So. 628 (1938); In oe Sutton, 24 Ad. ( b+ 3 ( Pa. ; Button v. Hikes, 176 S.W. (2d) 112 
(Ky. 1943); Three One-Bail Machines v. Commonwealth, 249 S.W. (2a) i144 (Ky. 1952). 
p ames BR Ay Council of Teaneck, 128 rity 164, 24 A. (2d) 553 (1942). 
State v. Tower, 122 Kans. 165, 251 P. 401 (1926). 
tuk 8 37355 Kans. 863, 288 P. 729 (1930); State v. Haining, 131 Kans. 853, 293 P. 763 (1930). 
- State v. Waite. 156 Kans. 143, 131 P(2d) 708 (1942). 
. G. §. 1949, 21-1508. 
. G. S$. 1949, 21-915. 
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punishable as for a misdemeanor where the former makes violation thereof a 
felony. 

With this in mind it should be remembered that the titles of major divisions 
in codes are properly employed in interpreting sections under these titles. This 
universal aid derives its sanction through the fact that the legislature approves 
the insertion of these titles along with the whole of the statutory accumulation.”* 


The danger is remote in stating at this point that the Kansas Legislature, in 
adopting such headings for their laws,”° intended to designate gambling as a 
crime against the public morals and decency. That gambling is such a crime is 
necessarily assumed in spite of any code heading so designating it. State v. Waite 
therefore was decided under “Offenses Against Property,””° Article 5 of the 
code—such section prohibiting the crimes of larceny, embezzelment, burglary, 
robbery, false pretense, false personation, destruction of dams, bridges, rail- 
roads and dwelling houses, etc., all of which are crimes dealing with the wrong. 
ful disposition of some type of tangible property having the character of objects’ 
capable of asportation or touch. The Waite case, it will be recalled, was an 
entirely different prosecution than the Tower case, the former being one under 
Article 15,7’ “Lotteries and Gambling,” thus involving a prosecution for a 
crime against the public morals and decency as described in Article 9 of the 
Criminal Code.** The Kansas Supreme Court in the Waite case therefore was 
called upon to decide whether a crime against public morals and decency had 
been committed through the setting up of pinball machines. The Court, using 
State v. Tower as authority, actually decided the Waite case on the ground that 
no offense against property had been committed, leaving unfounded their deci- 
sion that a free game won on a pinball machine is not “property” under 
Article 15 which undoubtedly, in view of the identity of subject of the Article 
with the gambling statute under Article 97° and of the points of time, in legis- 
lative enactment,” sets out a crime against public morals and decency.** 


The Kansas Supreme Court has recognized that amusement is property” 
within the definition set out in the Kansas Criminal Code.®* It has been pointed 
out here that in many instances the player of the pinball machine is paid money 
for the games he has won. But in the few instances where the individual player 
gets nothing else from playing he gets amusement, entertainment. The game 
is designed to and does appeal to and induces and encourages the gambling 
instinct of winning by chance—winning by chance free games or additional 
entertainment without having to pay for it.* 


Assuming for the moment that there is a real, legal reason why the Haining 
case is not determinative of the controversy; is full consideration given the 


O Am. Jur. 134, § 157, “Statutes”; 37 A. L. R. 1078; State ex rel., v. Davis, 116 Kans. 663, 229 


24. 
P. 757 “1928) 
25. te ex rel., v. Davis, 116 Kans. 663, 229 P. 757 (1924). 
26. G. S. 194s. 21-551. 
/_ae aid 21-1508. 
3 Fe 1949, 21-915. 
G. S. 1949, 21 fi, enacted 1895; G. S. 1949, 21-1508 enacted 1903. 
G. S. 1949, 21-150 
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criminal statutes*” when the Kansas Court denies the free game the character 
of property as it is statutorily defined?** The term, “effects’®” is probably 
limited by the rule of ejusdem generis,** assuming still that the Haining case is 
no authority, so it would be of no help. But looking at the phrase, “evidences 
of right in action,”®? it seems that these words should be recognized as bringing 
free games won on pinball machines within the statutory definition of “prop- 
erty.” The right of the player, upon attaining a proper score, to a free game on 
the machine could be evidenced by a token, but is currently evidenced by a 
meter which registers the number of free games won and which is exposed by 
a transparent window on the backboard of the machine. The figures on the 
meter like a token are of no intrinsic value in themselves; but like a token the 
figures on the meter entitle the player to something additional. They evidence 
the right to an additional game or to additional games. When this right has 
accrued to the player the owner of the machine becomes obligated; that is, if 
he should prevent the player from evercising his right to a free game won the 
player’s damages would be five cents—a fixed sum. There is no difference in 
principle whether this right entitles the player to additional amusement or to 
merchandise or to actual money.*° 


Furthermore a definition of the word “property” as “real” and “personal,” 
and of the words “personal property’*’ as “money, goods, chattels, things in 
action, evidences of right in action, and evidences of debt,” etc., do not preclude 
an appropriate construction of the word “property” as used in Articles 9 and 15 


of the Criminal Code.‘? The word “property” is a generic term and its meaning 
in any case involving its construction must be determined by recognizing first 
the purpose and sense of its use. Because it is unqualified in the gambling laws** 
the term is sufficiently comprehensive to embrace all species of property, real 
and personal, tangible and intangible.“ 


The winning of a free game by chance on a pinball machine is in conflict 
with the plain wording of the statutes in that the free game is predicated on a 
personal property right won by chance. This being so, in the absence of specific 
language permitting pinball machines to be played for additional free amuse- 
ment, the statutes should be interpreted by giving the words thereof their ordi- 
nary meaning in the connection in which they are used, and in the light of the 
mischief to be remedied.*” When this is done the edifying result sought by the 
Kansas Legislature will be attained in keeping abreast of man’s inventive 
ability to create new gaming devices and thereby keep “without the strict 


35. G. S. 1949, 21-129. 
36. State v. Waite, 156 Kans. 143, 131 P(2d) 708 (1942). 
37. G. S$. 1949, 21-129. 
Pe 38. Middlemas v. Strutz, 71 N.D. 186, 299 N.W. 589 (1941); 50 Am. Jur. 244, § 249: “* * * Similarly, 
with what is commonly known as the rule of ejusdem generis, where, in a statute 
follow a designation of icular subjects or classes of persons, the meaning of the general words will ordinarily 
be presumed to be, construed as, restricted by the particular designation and as including only things or 
pentoas of the seme kied, class, character or nature as those specifically enumerated.” 
. G. §. 1949, 21-129. 
0. State v. Sandfer, 226 P( 2d) ° Ba 1951). 
$ S. 1949, 21- 322: '¢ 130, 
i % 4 1949, Ot 1508. 
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letter of the law, yet accomplish by circuitous means that which was intended to 
be restrained’“® in the interests of public policy. 

Of course the fact remains that the decision in the Waite case was handed 
down in 1942, some 10 years ago; since that time the legislature has made no 
move to overrule the decision by enacting a statute effective to ban the pinball 
machine as a gambling device. In view of this fact and the legislature's 
expressed hostility toward gambling and the Kansas Supreme Court’s desire 
and constitutional duty to enforce the laws of the state, it is difficult to isolate 
the real reason behind the pinball machine's continued freedom from legal 
censure in this state. Perhaps it lies in the existence of a politically influenced, 
apathetic frame of legislative mind regarding the matter; or perhaps it lies in 
the Kansas Supreme Court’s inability or refusal to recognize or utilize the 
ammunition to effect this censure already supplied by the legislature in the 
Criminal Code. As it has been stated, however, it is not to be determined here 
where the reason or responsibility for the existence of this controversy lies, 
It is only to be pointed out that the legislature has seen fit to protect and uphold 
the public morals and dency by enacting gambling statutes and that the pin- 
ball machine, a device “adapted, devised and designed,” for the purposes of 
gambling, exists in the state of Kansas in contravention of these laws. 


46. Snyder v. City of Alliance, 179 N.E. 427, (Ohio 1931). 


MUNICIPAL TORT LIABILITY IN KANSAS FOR 
WATER DAMAGE TO PRIVATE PROPERTY 
By RicHARD C. CoTTLeE (3L) and ZILLMAN P. SHELDON (3L) 


This article is restricted to the problem of a city’s liability or non-liability 
for damage to private property resulting from leaks or breaks in the municipal 
water mains, (and connections incidental thereto), and fire hydrants of a 
water system owned and operated by the city. 


PROPERTY DAMAGE RESULTING FROM WATER MAINS 


In determining whether or not a municipality is liable to a private land- 
owner for water damage due to the breaking of a water main, the question 
arises as to whether the city was acting in a “governmental” or a “private” 
capacity. 

The general rule is that when a municipality is undertaking to supply 
water in a “governmental” capacity, it cannot be held liable for water damage 
due to the negligence of its agents or employees. In the majority of jurisdic- 
tions, the use of water in fighting of fires and other direct acts of the fire 
department have been held to be a “governmental function.”! In other juris- 
dictions the cases are in conflict as to whether or not the following acts are 
governmental: the maintenance of fire hydrants,” the maintenance of a swim- 


z 18 —s Mun. Corp. (3d Ed). sec 53.103. 


Stevens v. City of Manchester, 81 N.H. 369, 127 Atl. 873, (1924). Miller v. City of Minneapolis, 75 
Mina. 131, +] NW 788, (1898). Brink v. City of Grand Rapids, 144 Mich. 472, 108 NW 430 430, (1906). 





ote oe Gk OCD 


WASHBURN UNIVERSITY SCHOOL OF LAW SECTION 209 


ming pool,’ the flushing of streets.‘ 
A distinction is made, however, when a municipality undertakes to sell 
water for private consumption, for it is then engaged in a commercial venture, 
as to which it functions as any other business corporation, and for negligence 
in connection therewith i is liable as a private corporation would be in perform- 
ing similar services.” 


There has been developed a rule that well may be called “the doctrine of 
concurrent functions.” This arises when the water system has neither exclusive 
use for private consumers nor for fire fighting, but rather is used for both 
purposes. A typical example of the rule and its application is shown in a New 
York case,° where during an excavation in a street, a fire hydrant was sup- 
ported by the Pipe alone, which ultimately broke, flooding a nearby cellar. 
One of the city’s defenses was that “. . . the hydrant and lateral pipe connecting 
it with the main were constructed solely for the purpose of use in extinguishing 
fire, which is a governmental duty, and for negligence in the discharge of 
which the city is not liable in damages.”’ In rejecting this contention, the court 
stated that, “Here the fire hydrants are connected by lateral pipes with the mains 
which are used for supplying the city and its inhabitants with water, and from 
which the city receives a revenue. It is clear . . . that for negligence in not 
repairing a water main proper, or a service pipe which is used for other than 
fire purposes, the city would be liable for any damages directly and proxi- 
mately attributable to such negligence. It will not do . . . to relieve the city 
from liability for negligence in failing to keep this lateral pipe connecting the 
hydrant with the main in repair upon the theory that it was constructed and is 
used solely for fire purposes. The water flowing through the main was 
directly connected with this hydrant.”® Other urisdictions have applied the rule 
upon finding the lateral or other device which leaked or burst was an integral 
part of the general water system supplying the public consumers as well as 
for he purpose of fighting fires.? The chief requirements for its application 
seem to be (1) that there is in fact a “concurrent” use for both private con- 
sumption and fire protection of the entire system and (2) that the injury 
did not occur in, the actual extinguishment of a fire or some circumstance 
which might immediately bring it within the general rule that such a fire 
departmental act is a “governmental function.” 


Kansas recognizes the majority rule that “ . . . a municipality is liable the 
same as private parties where it engaged in supplying its citizens with water 
for which it collects from the users the value of the same. The profit, benefits, 

3. Sraufe v. Garden City, 148 Kan. 874, 84 P. 2d $45, £1998). 

4. Wyatt v. Henderson, 322 Ky. 292, 300 SW. 921, (1927) 

City of staamoge | 68 F. 585, (1946). Kansas City v. Ruthford, 353 Mo. 1130, 
Oakes Co,’ x. City of New York, 206 N.Y. 221, 99 NE $40, .(1912). Pacific 
One 196, 13 35 Pac. 871, C1s13)- 18 McQuillin Mun. Corp. (3d Ed). sec. 53.103. 


’ 68 Ore. 
v. <. City, 339 Mo. 1087, 74 SW 2d 815, (1934). 
4 Od of New York, 51 App. Div. 355, 86 N.Y. Supp. 562, (1904). 
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and advantages which it takes from its citizens mark it as being done in a 
proprietary capacity, and it is then liable for the negligence of its employees 
to the same extent as a private corporation.”'° Diligent search has revealed 
that the Kansas Supreme Court has decided no cases dealing with property 
damage resulting from breaks in water mains, but insofar as Kansas follows the 
general rule as to liability when supplying citizens with water for profit, it 
seems reasonable to assume that they would follow the general rule employing 
the “doctrine of concurrent functions.” 


Having determined that a city’s operation of a waterworks does bring it 
under the liability to which private corporations are exposed, one then must 
find the negligence which renders such liability, for the general rule is that a 
city is not an insurer of the safety of its water supply, but is liable only for 
injuries resulting from acts of negligence by its employees or agents."’ 


The negligence cases fall into the following groups, (1) injuries sustained 
from negligent construction of the water system, or (2) actual negligence 
in the operation of such, or (3) unreasonable neglect to repair the defect 
after having received actual or constructive notice of its existence.'? Actual 
negligence on the part of the city must be proven, because it is generally held 
that the doctrine of res ipsa loquitur will not apply . to hold a city liable for 
damages resulting from breakages in a water main,’? although there is some 
authority to the contrary." In most cases where it has been deemed not 
applicable, one of the necessary elements has not been present, such as the 


factor of superior knowledge of the defect and its source, for it may have been 


caused by some factor such as ordinary deterioration for which the city would 
not be liable.’* 


The authors are of the opinion that the Kansas Supreme Court will follow 
the general rule and hold a municipality liable for water damage to the 
property of another due to the breakage or leakage of a water main, where 
the injured party can prove the city’s negligence was the proximate cause. 


WATER DAMAGE FROM FIRE HYDRANTS 


Property damage resulting from defective fire hydrants being used primarily 
for the purpose of fighting fires generally will not result in the municipality's 
liability, for such is a “governmental purpose.”'® Where the hydrant is used 
for the purpose of flushing streets, the courts will find this to be a “govern- 
mental function” if they deem the activity as being done for the principal 


cGinley v. City of Cherryvale, 141 Kan. 155, 139. = P 2d 377, (1933). Freeman v. Chanute, 63 
Kan 573 66 Pac. 649, (1901). McCormick v. Kansas Ci 7 Kan. 255, 273 Pac. 471, (1929). 


11. Simon v. City of New York, 143 N.Y. MS oa 1 097, ‘a Seiee Rep. 454, (1913). H. A. Breve & Sn, 
a je of Grand Rapids, 265 Mich. 465, 251 NW 561, (1933). 18 McQuillin Mun. Corp. (3d Ed). 


v. New York, su’ Felsway Shoe Corp. v. Louisville Water Co., 311 Ky. 259, 223 SW 2d 875, 
(1965). met) MicQuilin ~“ Ae ). sec 53.103. 


Goldma Boston, Mass. 329, 174 NE 686, (1931). See also George Foltis Inc. v. City of New 
York. 287 NY. "108, 38 ne 2d 455, (1941). 


14. Buffums’ v. City of Longbeach, 111 Cal. A. 327, 295 Pac 540, (1931). 
15. Stein v. City of Newark, 25 N.J.M. 170, 52 A 2d 66, (1947). Goldman v. City of Boston, supra. 


16. Lober v. Kansas City, 339 Mo. 1087, 74 SW 2d 815, (1934). Miller v. Minneapolis, 75 Minn. 131, 77 
NW 788, (1898). 
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of protecting the public health,’’ but many courts find this to be a 
discharge of the general duty of street maintenance for safe usage and only 
incidentally beneficial to public health, and therefore not a “governmental 
function,” resulting in the city’s liability.’® 

Some instances in which courts outside Kansas have refused to apply the 
doctrine of “governmental function” have been where a six inch lateral pipe 
connecting a fire hydrant with a sixteen inch main which supplied water to 
consumers and also supplied all fire hydrants in the area, became separated 
at the base of the hydrant, flooding a basement;'? where a basement was flooded 
due to the breaking of a lateral connecting the main with the fire hydrant, 
uncovered during an exacavation;”° and an interesting case where a fire hydrant 
burst while the fire department was actually in the process of extinguishing a 
fire, due to the pressure applied, the court saying that, “This pressure was 
applied in the discharge of a governmental function and, if the necessity was 
an unusual one, not to have been anticipated, the question presented would 
be one of great difficulty; but it does not appear from the complaint that the 
pressure was not one to have been anticipated.”* The tendency of the courts 
in these jurisdictions seems clearly to be one of restricting the immunity of city’s 
liability upon the theory of “governmental function.” 

In none of the reported cases has the Kansas Supreme Court shown a 
tendency to restrict the doctrine of municipal immunity when dealing with 
fire hydrants. For instance, when a city, in digging a ditch to a fire hydrant 
which was allowed to remain open, and filled with waters from the hydrant or 
pipes connected to it, into which a twenty-months old child fell and drowned, 
it as held that the city had been “. . . clearly engaged in a governmental func- 
tion—to protect the public from loss or damage from fire...” In another 
case, the city operated sprays during a hot summer for the use of children, 
such sprays consisting of a pipe attached horizontally to a fire hydrant, with 
an upright extension having a nozzle at the top. At the scene of the spray in 
question, a policeman was assigned to oversee the activity and had parked his 
car in the street at an angle, forming a barrier to protect the children under 
the spray which extended its shower of water some four or five feet into the 
street. A car coming around the barrier struck a seven year old boy running 
from the spray to cross the street at that point, breaking his leg. An action 
based upon the city’s negligence in the manner in which this activity had been 
conducted, and upon the maintenance of an attractive nuisance, resulted in 


v. Wheetley, 187 Okla. 155, 101 P 2d 834, (1940). Hale v. City of ~~ 189 Tenn. 
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20. Dunston v. New York, 91 App. Div. 355, 86 NY Sup. 562, (1904). 

21. Aschoff v. Evansville, 34 Ind. App. 25, 72 NE 279, (1904). 

22. Perry v. City of Independence, 146 Kan. 177, 180, 69 P2d 706, (1937). 
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favor of the plaintiff in the disrict court, but upon appeal was reversed with 
directions to enter judgment for the city. In so holding the Kansas Supreme 
Court stated that, “Appellant (city) next contends that in furnishing sprinkler 
bathing facilities for the children in the residential districts, under the super. 
vision of its juvenile departments and in charge of its police officers, it was 
acting in its governmental capacity, and that it is liable for injuries which 
occur while doing so only when specifically made so by statute, and that in 
this state there is no such statute making the city liable under such circum. 
stances. There is an abundance of authority to support this view: (citing 
cases) .”29 

Diligent search has revealed no Kansas Supreme Court cases dealing with 
the recovery of damages for injury to property due to water from fire hydrants, 
but in the light of the above cases cited, the authors believe that the Kansas 
Supreme Court will not tend to restrict the application of the defense of “goy- 
ernmental function” when dealing with fire hydrants. In discussing the Kansas 
case of Perry v. City of Independence, aforementioned, the comment has been 
made that “This seems to be a rather extreme application of the governmental 
tule.”** Kansas is not alone in such an extreme application of the rule,”* but 


there are cases dealing with fire hydrants wherein the city has been held liable 
on the theory that the damage did not arise from negligence in using the 
hydrant for the purpose of extinguishing fire?* and the very liberal view 
expressed in the case of Aschoff v. Evansville?’ where the fire hydrant itself 
burst during the fighting of a fire. 


23. Rose v. City of Wichita, 148 Kan. 317, 320, 80 P2d 1078, (1938). 
. 113 ALR 661, 666, (1938). 
. Serohmaier v. Wisconsin Gas & Electric Co., 214 Wis. 564, 253 NW 798, (1934). 
. Miller Grocery Co. v. Des Moines, 195 Iowa 1310, 192 NW 306, (1923). 
. Aschoff v. Evansville, supra. 


THE VALIDITY OF MINIMUM PRICE FIXING 
AS A CONSERVATION MEASURE 


By STANLEY E. WispoM, 3L 


“Price attribution” is the term which denotes a new method of conservation 
to prevent the waste of natural gas. Essentially, “price attribution” orders 
direct the purchasers and producers of natural gas to place upon that commodity 
a specified minimum price for each 1,000 cubic feet’ purchased or produced. 
This method has as its goal the prevention of waste by enhancing the eco 
nomic value of the gas, and is based upon the established economic principle 
that low prices paid for natural gas in the field result in economic waste and 
are conducive to physical waste.* After exhaustive public hearings and much 
study, which included an examination of the practical economic problems con- 
fronting the gas industry, the State Corporation Commission of Kansas placed 


1. Commonly termed “‘per M.c.f.” j 

2. Testimony given at public hearing in State Corporation Commission of Kansas docket number 35,154-C by 
Professor John D. Ise, Dean of the School of Economics at the University of Kansas. Cities Service Gas Company 
v. Peerless Oil and Gas Company 340 U.S. 179, 71 S.Ct. 215, 95 Led 190, (1950). 
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in operation a conservation measure of the type described.*? This order provides 
for a minimum price of eight cents per M.c.f. at 16.4 pounds absolute pressure 
on all gas taken or produced from the Kansas portion of the Hugoton Gas Field. 

Generally, the discussion following will center on an examination of the 
legal aspects of minimum price fixing as a conservation measure. 

The necessity of some manner of regulation becomes apparent with a survey 
of field history and activities. Gas was first discovered in commercial quan- 
tities in 1922, but because of world-wide economic conditions and lack of mar- 
kets active development was thwarted for many years. Gas in the field had little 
commercial value, if any, and in many instances was considered a nuisance. 
Thus, the gas field was a buyer’s market and large pipeline companies were 
able to obtain great amounts of acreage at unreasonably low prices and under 
leases for the life of the field. Then came the era of development accompanied 
by a more rapid depletion of our natural resources. Conservation became a 
problem of national prominence, and was manifested locally by the great 
concern exhibited for the rapid depletion of our gas fields. This concern cul- 
minated in vesting full responsibility and authority for the prevention of waste 
with the State Corporation Commission through the gas conservation statutes.‘ 

The dominant purpose of our statutes pertaining to the production and con- 
servation of natural gas is to prohibit the waste of that resource, not only in 
the manner and under the conditions of its production, but in any use which 
would constitute either economic or physical waste.’ It is indisputable that the 
state has the power to prohibit the waste of its natural resources,° and in reach- 
ing such permitted objectives is free to exercise a wide scope of discretion in the 
selection of methods or means. Whether the statute is wise, or based upon 
sound economic theory, or is the best means of preventing physical or economic 
waste is of no concern to the court if the means selected have a real and sub- 
stantial relation to the objectives sought to be attained.’ Therefore, it cannot 
be doubted that the state may adopt whatever reasonable measures it deems 
necessary to effectuate that power.* While this would indicate the end of our 
problem, he great difficulty lies in the determination of what are to be con- 
sidered “reasonable measures.” 


Price fixing orders have often been the subject of litigation. While qualifi- 
cations remain, the trend of the decisions has been toward a more and more 
favorable attitude. As indicated before, the United States Supreme Court has 
advanced to the position that a price fixing order, like any other regulation, is 
lawful if substantially related to a legitimate end sought to be attained.? That 
conservation of its natural resources is a legitimate end for state regulation 
cannot be doubted and further that the matter of price is inextricably linked 
with conservation is without question.’® 


—_— 


3. Docket number 35,154-C (C-1868). 
> ions ith Chapter 213. Laws 1945, eg 233. as. 1949, 23- 701 = 35; 713 inclusive. 
Nebraska Natural Gas Company 169 Kan. 722, 222 P 2d 
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However, other considerations need be made before price fixing can be 
deemed a valid method of conservation. 


One of these was squarely met in the recent case of Kansas-Nebraska Natural 
Gas Co. v. State Corporation Commission.’ The appellants in that case con- 
tended that as they were engaged in interstate transportation of natural gas, 
they were governed wholly by the Federal Natural Gas Act of June 21, 1938,” 
and the minimum price order of the Commission did not apply to them. This 
conflict between federal and state authority over areas of natural gas produc. 
tion was centered upon one provision of the Federal Act: 

“(b) The provisions of this act shall apply to the transportation of natural gas in 
interstate commerce, to the sale in interstate commerce of natural gas for resale 
for ultimate public consumption for domestic, commercial, industrial, or any other 
use, and to natural gas companies engaged in such transportation or sale, but shal] 
not apply to any other transportation or sale of natural gas or to the local distriby. 
tion of natural gas or to the facilities used for such distribution or to the production 
or gathering of natural gas. (Emphasis supplied) 
The nature of this act was ably discussed in Federal Power Commission v. Pan- 
handle Company’? and quoted in Kansas-Nebraska Natural Gas Co. v. State 
Corporation Commission™* as follows: 
“The legislative history of this act is replete with evidence of the care taken by 
Congress to keep the power over the production and gathering of gas within the 
states. This probably occurred because the state legislatures, in the interests of 
conservation, had delegated broad and elaborate power to their regulatory bodies 
over all aspects of producing gas. (See, for example, Kansas General Statutes 
55-701 to 55-713 (1947 Supp.). The Natural Gas Act was designed to supple- 
ment state power and to produce a harmonious and comprehensive regulation of 
the industry. Neither state nor federal regulatory body was to encroach upon the 
jurisdiction of the other. Congress enacted this act after full consideration of the 
problems of production and distribution. It considered the state interests as well 
as the national interests* * *.” (page 730) 
It is therefore apparent that the Federal Gas Act was not designed to limit or 
destroy the authority of the state to conserve its natural gas to prevent waste 
in its production, gathering, distribution, or sale. The recognition given the 
Kansas statute, as well as those of other states, make it apparent that such 
was not the intended policy, but, on the contrary, full recognition of state 
authority over conservation of its natural resources is given. 


However, even though the state has an unchallenged power over conserva- 
tion there still remains the question of constitutional limitations and the quali- 
fication of reasonableness in each of hose instances. The conclusion reached by 
the United States Supreme Court in the Cities Service Gas case’ firmly estab- 
lished the validity of a similar minimum price attribution order issued by the 
Oklahoma State Corporation Commission which pertained to Oklahoma's 
portion of the same Hugoton Field and lends support to the Kansas order. In 
the Oklahoma order the State Commission prescribed a minimum price of 
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seven cents at an absolute pressure of 14.65 to be placed upon each 1,000 
cubic feet of gas taken from the Hugoton Field. The order was attacked on 
the grounds of violating the Due Process and Equal Protection clauses of the 
fourteenth amendment as well as that of the commerce clause. The court quite 
candidly states'® that the Due Process and Equal Protection issues raised were 
virtually without substance because it was now undeniable that a state may 
adopt reasonable regulations to prevent economic and physical waste of natural 
gas. This comes as the result of upholding numerous acts of state legislation 
designed to curb the waste of natural resources and in particular those to pre- 
vent physical or economic waste in the production of oil and gas.'” 


In treating the commerce clause issue the court followed its many former 
decisions'® by holding that the minimum price order was constitutional as a 
state regulation of a matter of local concern over which federal authority had 
not been exercised, even though the regulation had some impact on interstate 
commerce. The only requirements consistently recognized have been that the 
regulation not discriminate against or place an embargo on interstate commerce, 
that it safeguard an obvious state interest, and that the local interest at stake 
outweigh whatever national interest there might be in the prevention of state 
restrictions. The incidental burden on interstate commerce seemed to be 
outweighed by the state’s justifiable concern with preventing rapid and uneco- 
nomic dissipation of one of its chief natural resources. 


Because of the local nature and intrinsic qualities of natural gas the commerce 
clause seems to affect the commodity in a peculiar manner. It does not, even 
when transported in interstate commerce, require or admit of one uniform sys- 
tem of regulation, or require exclusive regulation by Congress, and therefore 
the state still has power to act where Congress has not.'? This seems especially 
true where the regulations are reasonable and not directed against interstate 
commerce which is only incidentally and necessarily affected.’ 


It may be well to mention that even though the validity of the minimum 
price orders have been established there is a difficult problem confronting the 
commissions. Since the first minimum price order of seven cents per M.c.f. at 
14.65 pounds absolute pressure was issued by the Oklahoma Corporation Com- 
mission there has been granted another minimum price of 9.8262 cents in order 
number 26,096, on identical basis with the former order. This order became 
effective on August 1, 1952, and no test has yet been made of that order. 
At the moment of this writing there is pending with the State Corporation Com- 
mission of Kansas an application for increase of the minimum price from its 
present eight cents per M.c.f. at 16.4 pounds pressure absolute to fourteen 
cents on an identical basis. 


The first orders of the Commissions were held valid conservation measurer, 
and not to be unreasonable burdens on interstate commerce. The very difficult 
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task facing the Kansas Commission and others is the determination of what 
increase, if any, will permit maximum conservation without unreasonably 
burdening interstate commerce. 


Obvious difficulties loom in this new method of conservation. The urge 
for progress and improvement is ever-present, but to remain valid the orders 
must stay within limitations marked out for the states. There are numerous 
instances in which state measures have been declared invalid as being unreason- 
able burdens on interstate commerce despite the existence of good motives lead. 
ing to their enactement. 


Therefore, at what price does conservation terminate and interference with 
interstate commerce begin? It has been held that seven cents is not such a 
point. If the price were to be increased tenfold would the decision of the court 
be the same? If not, where is the dividing point? 


BOOK REVIEW 


By J. C. RUPPENTHAL, of the Russell, Kansas Bar 


THE FOURTH COPYRIGHT LAW SYMPOSIUM, 1952. This publication is 
intended primarily for those concerned with copyright law in the United States. But 
it is of interest to all students of law. The primary practical interest is found in four 
winning papers of the Nathan Burkan Memorial Competition inaugurated in 1938, 
A fifth essay, nearly as long as the other four, presents the “Doctrine of Moral Right” in 
the nature of copyright and the assumption of government authority to ascribe to literary 
and artistic productions a form of property which may be recognized and protected 
by the state. 

The first essay takes up the matter of recent “Inroads on Copyright Protection,” by 
Melville B. Nimmer of Harvard University Law School. Three central questions are 
discussed: The right originally, compliance with the law’s provisions, and what con- 
stitutes copying the material. As an anachronism in the copyright act, Clinton R. Ash- 
ford of the University of Michigan Law School handles the Compulsory Manufacturing 
Provision and urges its repeal. U. S. Copyright Act, section 16, amended. Only the 
rights of foreign authors not domiciled in the United States are taken up. The critic 
asserts that no other government in the world makes so severe restrictions on writers 
abroad. 


The third essay is omitted from this collection because of having been published in 
Columbia Law Review in May, 1950. Almost half the volume of nearly 200 pages is 
taken up with “The Doctrine of Moral Right and American Copyright Law: A Pro- 
posal.” This well-reasoned, abundantly documented, discussion of the underlying prin- 
ciples of copyright is by Arthur S. Katz of New York University Law School, who 
closes with the question of an English jurist, Justice Aston: “If the above principles 
and reasoning are just, why should the common law be deemed so narrow and illiberal 
as not to recognize and receive under its protection a property (literary) so circum- 
stanced as the present?” 

Lastly, Charles O. Whitley of Wake Forest School of Law brings matters down to 
date by discussion of “Copyrights and the Income Tax Problem.” 

A wealth of footnotes, chiefly citations of American and British cases, with references 
also to statutes and periodical articles, are provided throughout. Those who prefer to do 
their own translating will find a number of footnotes in the original German, French, 
Spanish and Latin. No index is provided, though such would be useful. The volume 
announces that it is “Sponsored by the American Society of Composers, Authors and 
Publishers, New York.” 





Book NOTICES 


BOOK NOTICES 


EDITOR’S NOTE: Basic literature on important subjects of the law in convenient 
handbook form, is being produced by the Committee on Continuing Education of the 
American Law Institute. The project is of a non-profit nature. 


LAW OFFICE MANAGEMENT—PERSONAL AND BUSINESS CONDUCT IN 
THE PRACTICE OF LAW, by Francis Price of Santa Barbara, California. Published 
by the Committee On Continuing Legal Education of the American Law Institute, 
collaborating with the American Bar Association, 133 South 36th Street, Philadelphia 4, 
Penn. (September, 1952); $2.50; pages 104. 

At long last, here is a concise guide on “Law Office Management.” Perhaps nothing 
is more needed by the profession than guidance on this mundane subject. Here, the 
author has packed into 104 pages a wealth of practical suggestions with emphasis placed 
on the small office. 

It is more than a book on Law Office Management, as its title clearly indicates. The 
book opens with valuable suggestions to a lawyer in the personal relationship among 
himself, his office staff and clients, as well as with non professional callers. There is 
even discussion of the part the lawyer plays and should play in public relations, as well 
as limitations thereon. 

The author is a distinguished member of the Calfornia bar. He has long made law 
office management something more than a hobby and in this book he gives to others 
the benefit of his experiments and experience. Perhaps no office will want to adopt his 
methods én toto, but most will want some of them. Among the topics discussed are Time 
and Cost Accounting; Fixing Charges for Services; Calendars, Diaries and Registers; 
Bookkeeping and Accounts; Clerical Work, Office equipment and Library; and Filing 
and Safeguarding of Papers. Included among the hundreds of practical suggestions are 
twenty-three suggested office forms. 


After the helpful discussion of all these topics, in a single chapter the author applies 
them illustratively to the field of the preparation and probate of wills. 

The book closes with valuable hints entitled “Some Principles of Taxation Applicable 
to Lawyers.” 

No law office can afford to be without this little nugget. 


A CASE ON APPEAL—A JUDGE'S VIEW, by Honorable Herbert F. Goodrich, 
Judge of the United States Court of Appeals for the Third Circuit; CONDUCT OF 
THE APPEAL—A LAWYER'S VIEW, by Ralph M. Carson, of the New York Bar; THE 
ARGUMENT OF AN APPEAL, by John W. Davis, of the New York Bar. Published 
by the Committee on Continuing Legal Education of the American Law Institute, collabo- 
rating with the American Bar Association, 133 South 36th Street, Philadelphia 4, Penn. 
(August, 1952); $2.50; Pages 109. 

Many lawyers are inclined to be careless in the preparation and argument of appeals. 
Here is a concise little book which tells them to be careful and thorough and also tells 
them everything they need to know and do in handling an appealed case. 

The book is divided into three parts. The first tells about a case on appeal from a 
judge’s point of view. This is done in a meaty and businesslike manner in thirty-five 

ges, by Honorable Herbert F. Goodrich, Judge of the United States Court of Appeals 
or the Third Circuit. Anyone at all familiar with Judge Goodrich’s remarkably clear 
judicial opinions well knows that he has something good to say about appeals. 

The second part tells about An Appeal from an Advocate’s point of view and this is 
done by Ralph M. Carson of the New York bar in fifty-nine pages. These two articles 
tell pretty well what the conscientious lawyer should know and do in preparing appel- 
late briefs, preparing for argument and in delivering the argument. 

For good measure, the book adds the now famous paper “The Argument of An Appeal” 
by Honorable John W. Davis, of the New York Bar. 
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Howard Wilcox of Anthony has re- 
signed as probate judge and gone back 
into his father’s old office to practice again. 


Martin Hall, also of Anthony, has re- 
verted to his second childhood—he bit his 


tongue — confined him to home several 
days. It didn’t stop his quick and ready 
conversation—I saw him afterward. 


Myrtle Youngberg was appointed probate 
judge of Harper county by Governor Arn 
in July. 

Tom Schwinn is home after a very 
colorful career in the service. He spent 
a good deal of time in Japan and. the 
Pacific. Passed the Bar last June, and is 
now with Joe Schwinn in Wellington— 
a father and son combination. 

The new court house in Wellington is 
a very substantial new struuture. Looks 
like it might house the entire county. I 
don’t think any of the courts or county 
attorney have moved up. Judge Russell 
may have moved up. C. E., I imagine, got 
tired of the makeshift in the hotel. 

Earl Taggart of Wellington is not get- 
ting along any too well. Jim is sitting on 
the office lid, in the absence of his father, 
who has quite a time with a bum leg. 
Better get well, Earl, and look after all 
those old clients. 


Stew Bloss and Mrs. Bloss of Winfield 
were vacationing in California. Fred 


Janicke said he and Mrs. Janicke were 
leaving August 8 for a motor trip to Cali- 
fornia. Gus Roberts just said he was clos- 
ing shop for the balance of the summer. 
An affluent bunch of lawyers in Winfield! 

I have a report on Olin Scott. He is 
something to somebody in Tel-A-Viv. He 
works between our government and Helie 
Salassie (spelling very doubtful). Says he 
likes it very much, except he gets lazy. 
The best cure for that, Scottie, is to teach 
your dog to play checkers. 

The political situation is getting very 
much attention all over. Elmer Columbia 
of Parsons just could not resist—he is 
running in the general election against Hal 
Hyler for district judge. 

Arch Foster of Parsons is vacationing 
somewhere. I did not learn his present 
whereabouts. I want to assure him the 
office will be there when he returns. He 
has padlocked the doors leading off the 
street with a lock big enough to hold the 
iron curtain. Always be safe, Arch, and 
you will never be sorry. 

Fred Martin of Parsons gave me forty 
very pertinent reasons why he should be 
probate judge. Doggone, Fred, too bad 
the people don’t get the news. I bet Dan 
Aul has the same reasons. 

George Gould of Dodge City has moved 
from one ground floor location to another. 
The last location is one illuminated by a 
“neon” sign hung in the window. George 
says on the nights he gives a square dance, 
the sign blinks—on the nites he “don’t,” 
well, the sign blinks anyway. George and 
Jerry Driscoll of Russell believe in the old 
adage “Fame shines everlastingly.” 

Tom Smyth of Ness City had Andy 
Schoeppel’s building all redecorated on the 
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inside and then sent Andy the bill. You 
got a nice looking office, Andy, if you ever 
come home. I know Tom will enjoy it 
in your absence. 

Doug Meyers has opened an office at 
Dodge City. He is set up in a nice suite 
with all the desires and expectations that 
usually go with the fondest hope eventually 
realized. Good luck! 

Basil Marhofer is gradually getting the 
Fowlks office shaped around to his way 
of doing business. 

Keith Wilcox of Dodge City has gone 
with the Western Adjustment on a full- 
time basis, closing up his law office 
temporarily. 

Max Bucklin is back in Pratt. Apparently 
Uncle Sam’s ward — the Navajos — didn’t 
come up to expectations. Anyhow, Max 
quit the reservation and came home. Wel- 
come back, Max. 

Floyd Coffman nosed out Judge Hugh 
Means for the district court job in Douglas, 
Franklin and Anderson counties. Floyd was 
probate judge in Ottawa for a term or two 
after coming out of school—another upset. 

Art Hagen and Jiggs Schultz are going 
out of the county attorney;s office into 
the general practice at Great Bend. Art, 
I think, has had three terms as county 
attorney. Bob Southern got the Republican 
nomination for county attorney. 

Rodney Rhoades of McPherson recently 
married. I understand Rodney is now a 
family man, with more than a newlywed’s 
responsibilities. He married a little lady 
with two children. 

They had a good many upsets in Harvey 
and McPherson counties. Al Schroeder, 
probate judge at Newton, beat George Al- 
lison for the district court. Swede Stroberg 
of Newton beat Lloyd Ruppenthal for the 
senate—both quite a surprise. 

Beryl Johnson, as president of the state 
Bar, is attempting to organize a student 
educational program, whereby the local 
bars carry to the high schools lectures and 
talks, designed to be of interest to the 
student. 

Bill Strahan was named probate judge 
of Doniphan county. Bill succeeds Judge 
Bell, recently deceased. 

Dean Batt left the Dave Wheeler firm 


The JOURNAL 


and opened his own office for the general 
practice and tax matters. Dean, I think, 
was a candidate for the probate judgeship 
of Marion county. 

One of the newer firms in Wichita js 
Bradley, Coldsnow and McMasters. Brad 
has come back from England. I haven't 
seen him yet, but will at the first chance. 


Russell Cranmer is with Ratner, McClel- 
land, etc., at Wichita. Roy Trail has quit 
Boeing and opened an office in the North- 
ern Building, Wichita. 

Winslow Colburn has gone back home 
to enter the practice with Johnson and 
Costello at Marion. Braden Johnson is 
Winslow's stepfather. 

Charles Harris and Orval Kaufman have 
joined the Depew, Stanley, Weigand, Hook 
and Curfman firm at Wichita. They do 
nothing singly in Wichita—hire them in 
pairs and put them to work. 

Freddie Woleslagle and Mack Bush dis- 
solved the Lyons firm. Each is on his own 
with Freddie maintaining the present loca- 
tion. Mack has a new office behind the 
new bank building. I don’t know what 
Gra Gaston did. He, too, may be inde- 
pendent. He at one time was in the firm. 


Jack Stewart is the new man in the 
Martindell-Carey office at Hutchinson. 


The Topeka Bar Association organized 
an agency to give free legal advice to those 
who cannot afford to hire a lawyer. | 
haven't heard of the success as yet—it may 
be early. 

Jack Brewster is now located per- 
manently in Salina in the insurance business. 
The change was made sometime this sum- 
mer. Jack says he misses the gin rummy 
games with Earl Hatcher and Ralph Oman 
more than anything else. The Topeka firm, 
I understand, is now Wheeler, Hunt and 
Goddell. 

Ernie Vickers has been appointed re- 
search clerk for the supreme court, replac- 
ing George Ireland, who goes to California 
with a banking firm. 

Montie Carlisle of Topeka is the father 
of a new baby boy born this summer. 


Art Dinningham and Bob Marietta 
of Salina are talking of a new office build- 
ing—one designed to bring the law prac- 
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tice down to the level of the earth. Art had 
the plans—looked good from the print I 
saw. 

Horace Santry is back in Salina, officing 
with John Young. Horace is the Demo 
nominee for congress from the sixth dis- 
trict. Glad to see you back, Horace, and 

luck. John won't sail the seven seas 
and press you in as mate. 

Dan Moyer, formerly with Dwight Wal- 
lace in Wichita, has opened his own office 
in the Insurance Building at Wichita for 
the general practice. Wendell E. Godwin 
is another newcomer to Wichita— with 
offices in the Northern Building. 

Bob Braden flew both ways to the A.B.A. 
convention in San Francisco. He reported 
4500 lawyers in attendance. What a good 
time I would have with a crowd like that 
and a ballroom to work in. 

Ollie Watson of Wellington died in 
September. Ollie was always about where 
lawyers gathered. I think one of the best 
posted court reporters we ever had. Ollie 
was always gald to accommodate a lawyer. 
Sorry to see her go. 

Judge Ruppenthal of Russell writes me 
and inquires if I want his contribution to 
the “Hash.” Very definitely do 1 want your 
help—as well as an item from any other 
source. I do find your items current and 
very timely. Thank you, Judge Ruppenthal. 

Lyndas Henry resigned as magistrate 
judge as of September 1. Joe Dan is the 
only applicant for the job, and was the 
nominee in August. He is pro tem-ing 
until November—when he will be elected 
for the coming term. 

Judge Harley Haskin, probate court, 
Johnson county, is opening his office for 
the general practice of law in the new 
office building in Olathe. Judge Haskin 
has had three terms in the probate court. 


The Allen-Ascough firm in Topeka has 
had a change. Judge Allen, I assume, has 
semi-retired. Anyhow, Ace has a new firm 
styled Ascough, Sayler and Bausch. Good 
lucked to the new firm! 

Elmer Schumacher has opened an office 
in Ellis. Elmer has a fine location—under 
— He should get along well. Good 
uc 


Clan Burnett of Pittsburg died very sud- 
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denly in September. Fell out of a chair 
while eating breakfast one morning. An- 
other good friend departed. 

S. S. Alexander is in the hospital at 
Wichita with something akin to sleeping 
sickness. I can’t remember who told me 
about this. If I can get down to Wichita 
I will surely go see him. I can’t imagine 
Alex with a sleeping disease. He never 
slept when he was in Topeka in the D. A. 
office. He worked Sucks and holidays 
as well. Better kick out of it, Alex. 

Lester Holloway joined up with Armine 
Weiskirch and Manford Holly in Wichita, 
with offices in the Petroleum Building. 

Frank Lewis has opened up with John 
Crowthers in Salina. John is county at- 
torney and Frank is assistant city attorney 
in charge of police court, etc. Keeps both 
boys busy. 

Ed Miner is doing alright at Hays. At 
least he works Saturday afternoon. This I 
took to be an indication of his success. 

Bob Green, the state representative from 
Butler, has opened up an office there for 
the general practice. 


Art Walker of Arkansas City has ac- 
cepted a national secretaryship of the 
V.F.W. I am not too sure as to what his 
duties entail, but at any rate, he just got 
home from Germany, Italy, France and 
England. Art is a busy guy. He is leaving 
the Cunningham office and moving across 
the street in his own building with Nor- 
man Iverson as an associate. Bill Cunning- 
ham and Bill Howard will go on as before 
in the old location. I think Bill said 
under a firm name. 


Jim Bouska is the newest addition to the 
Republic County Bar. Jim is a candidate 
for county attorney on the Republican 
ticket, being opposed by Percy Collins, a 
Democrat. Percy is in with Nels Ward, 
with offices in the hotel. I think the hotel 
belongs to the Collins family. Anyhow, 
fire gutted the hotel recently and while 
Nels office didn’t get too much actual 
blaze, the water and smoke ruined the 
office. Nels said ALR. absorbed water 
just like it did the law. I guess from 
what I saw the office will have to be 
started over again. Too bad, Nels. I am 
sorry. 


The Central Kansas Bar meets at Man- 
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hattan on October 25. I have received an 
invitation to attend, but, alas and alack!— 
I made some plans to do a little pheasant 
shooting in western Kansas that week end. 
I am sure the Bar meeting would be more 
profitable and as enjoyable, but I better go 
through with my original plans. 

Bob Lomax, son of Otho, and grandson 
of Sullivan Lomax, formerly of Cherry- 
vale, has opened an office in the Bitting 
Building at Wichita for the general prac- 
tice of law. 

Charlie Hill has completed his hitch in 
the army. He is back at Pittsburg with 
Simeon Webb. 

Bill Ong has moved his Parsons office 
in with Arch Foster under an office 
arrangement. 

Bud O'Hara has also opened his office 
in Parsons. Bud and Oren Gray are can- 
didates for county attorney. 

Harold Crook has moved his office to 
the ground floor in Pittsburg. He opened 
an office in the partitioned part of the 
lobby in the old Commercial Bank 
Building. 

John Henry Lewis of Hoisington has 
gotten the ground floor location idea. He 
has just gotten moved into a new location, 
the new Rube Building. 

Stew Mulliken opens an office in Valley 
Center. The Valley Center Index (local 
paper) gives him a great send off. I 
haven't met him yet. I will though, and 
add my felicitations to those extended by 
the town. 

The mid-year meeting of the Kansas Bar 
saw some three hundred members come out 
for the luncheon. I think it fair to say 
two-thirds were the Wichita Bar mem- 
bers. However, it was quite an occasion. 
Herk Morris got some of his K.A.P.A. 
bunch in attendance at the meeting held 
in his office the following day. 

Two Wichita Bar members died since 
the last edition of the Hash—Harry Castor, 
who worked too hard and died too young; 
and Gregory Sears—both well known and 
well liked by all the Bar members. 

Herbert Kuhn is the last addition to 
the Mullins-Arvin firm in Wichita, with 
offices in the Beacon Building. 


Gene Mitchell is in with Cooper Esco 


in Wichita. Gene is Lloyd’s son-in-law. 
Looks like Lloyd not only has an interest 
in the junior member, but a member of 
the household is interested in him. 


Ralph Brock is the newest member of 
the Morris, Laing and Evans firm. Inci- 
dentally, the firm got straightened out on 
the new office arrangement with offices 
across the front of the building—with a 
newly designed and decorated office equal 
to any. Adams, Jones, Robinson and 
Manka finally got into their new quarters 
in the Wheeler-Kelly-Hagney Building, al] 
of which boosted Martin Shearer and his 
firm up on the 10th floor of the Brown 
Building in the space left vacant by the 
moving of the Adams firm. 

Johnson county opened its new court 
house in August, with a suitable dedication 
by both the Bar and the county. Not to be 
left out, I sold the county quite a sizeable 
library which will in time be added to. 

Edward Weil is the newest addition to 
the Holmes, Mitchell and Gamelson firm 
in Wichita. 

Hershberger and Patterson of Wichita 
are apparently trying to prove a theory. 
What it amounts to, I don’t know. There 
are three younger men in the office all 
named Jones. Two are brothers, the other 
one just another Jones. Must be some- 
thing in the Jones name conducive to the 
scheme of the office. 

Rusty Cossman of Ashland is another 
one of the Bar to depart. Rusty started in 
the law practice in Wichita, with Bob and 
Lew Hasty back in the early twenties. Judge 
Price of Ashland wanted to get out of his 
office, and retire. Judge Price being Rusty's 
father-in-law, Rusty and Frances went back 
to be home. He has been there ever since 
until his death August 23. 

The Geary County Bar presents a radio 
talk each Sunday afternoon for 13 weeks. 
The subjects are related to the every day 
life of the people generally and are de- 


‘ signed to discuss their problems. 


Tom Evans has opened an office in the 
Crawford Building in Topeka, Tom being 
one of the newer crop. 

Clark, Chipman and Clark are build- 
ing a new office at Hill City. This will be 
the domicile of Marion Chipman. Ken 
Clark has a ground floor office in Hoxie. 
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Couple of boys who made good in western 
Kansas. Tim Bannon of Leavenworth has 
gone Spanish. He is erecting a new office, 
one block off the main street, with a 
Spanish mode—tile roof, stucco frame, a 
patio in the entrance. Looks to me like 
what the “spix” in Mexico call an “offi- 
ciendo.” Very attractive, not only in design, 
but in purpose. 

Ray Wolfe is a newcomer to Abilene. He 
has opened an office in the Case Building. 
| know he will like both the town and 
the Abilene Bar as well. 

Ralph Rader of Howard died on Octo- 
ber 2. I think Ralph was county attorney 
of Elk County at the time of his death. 


Bob Bennett has a branch office of 
Spencer, Fain, Britt and Browne, in the 
Prairie Village section of Johnson county. 
The Spencer firm is located in the Light 
and Power Building in Kansas City, 
Missouri. 

Dick Clausing will return to Wichita 
November 4 after his discharge from the 
Navy as a lieutenant commander. Dick 
will join the Yonkey, Alkire, McClintock 


and Clausing firm, with offices in the 
Fourth National. 


Chauncey Little of Olathe died on Octo- 
ber 2. He was the dean of the Johnson 
County Bar. He had served the county in 
most every capacity a lawyer could, with 
one term in Congress, 1925 to 1927. Chan, 
as we called him, was a friend to all and 
sundry. 

Bert Stanley is holding court for Jim 
Coleman in Geary county, pending Judge 
Coleman's release from the hospital. 

Dick Loffswold has opened an office in 
Council Grove. This is the only change in 
Council Grove for a long time. 

Judge Bill Wertz delivered the memorial 
held for Judge William Easton Hutchinson 
in the court room of the supreme court at 
the October opening of the court. 

Drew Hartnett and Ray Haggart dis- 
solved their partnership in Salina. Drew 
went over with Tom Lillard, and Larry 
Bengtson in with Ray—they retaining the 
old location. 

Howard Harper of Junction City went 
to Houston, Texas, to attend the N.A. 
CCA. meeting in August. If Houston 
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had some of its noted August weather, I 
imagine the meeting kept close to the 
air conditioning. 

Dale Saffels of Garden City lost a 
brother recently. The brother resided in 
Utah. When I saw Dale he had just re- 
turned from the funeral. Sorry, Dale. 

Doug Meyers looks like the next probate 
judge of Ford county. Donnie Smith has 
the Republican nomination. He and Bryon 
Larson, his Demo opponent, are fighting it 
out for county attorney. The office is hotly 
contested. 


W. L. Cunningham died September 28 
W. L, as we called him, was one of the 
old school. He worked in his office every 
night for forty years, and usually on Sunday 
as well. He owned the largest individual 
law library in the state of Kansas, of whici 
he was justly proud, and knew every bouk 
in it, the author, date and subject. There 
was only one W. L.—I know I will miss 
him very much on my visits to Arkansas 
City. 

Jack Lloyd is the new man in Hutchin- 
son—a connection with Shaffer—Cunning- 
ham is his main source at the moment. 


Newlin Reynolds of Hutchinson finally 
sired a boy. After three girls the boy 
changed the pattern. 

Art Snyder, John Hays and Bill Mitchell 
were all candidates for state representative. 
The two former were separated by one 
vote. In the final count the absentee ballot 
finally counted put John Hays over by four 
votes. 

Steward Oswalt is with Cole and Ehling 
at Hutchinson, as of June 1. 

Frank Sullivan of Meade died early in 
August. Frank had been in Meade for 50 
years or more—one of the contemporaries 
of Lwellyn Jones and Tom Boddle—all 
gone now. 

Bob Baker and Virg Severe are lined up 
in a full partnership now at Ashland. 
Willis Shattuck and Rusty Cossman had a 
partnership in the making. Rusty died be- 
fore it could be announced. Willis was 
moving over to Rusty's office. 

William E. Goss is a new starter at Staf- 
ford. At the moment he is connected with 
the Wheelock Transfer Company and of- 
ficing in their central office. 
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Don Concanon is the Republican nomi- 
nee for county attorney of Stevens, and 
Jim Tack beat Harry Gaskill for the job in 
Seward. Both boys will be in office come 
January. 

Mart Alemore says he has increased the 
prospective lawyer population, a son born 
August 25. Mart is county attorney at 
Greensburg. 

Paul Wolf is with Sherm Brollier at 
Hugoton. Sherm built an extra room on 
his office originally, just in case. It hap- 
pened. 

Bill and Maxine Wood have a new style 
office—both in design and personnel for 
Liberal—a ground floor location, a pretty 
well adapted office, parking space in the 
rear, and a rear entrance as easily accessible 
as the front entrance. Just a question of 
which member you wish to see—Maxine 
has the rear office, Bill the front—a cozy 
and comfortable place of business. 


Judge Albert Foulks died in September. 
Judge went to Ness City about the time 
the Indians left, or in 1878, to be correct. 
He has been a resident there ever since, 
having served in all the county and state 
offices, even to parole officer for 10 years 
at Topeka. Judge Foulks had a large fol- 
lowing and a host of friends. 


Dale Spiegel is now an Emporian. He 
moved in about a month ago, with offices 
mext door to Ken Perry. Looks like a 
worthy addition to the Lyon County Bar, 
and one who will pass muster. Speaking 
about Ken Perry, his only gripe seemed to 
be the bad condition of the road between 
Emporia and Manhattan, over which he 
travels almost daily—seems the little school 
teacher in Manhattan is his sole interest 
at the moment, one Doris Jean Wagner. 
The wedding is in June, 1953. 


Jim Coleman and Jimmie Broadwater 
(court reporter) were driving from Junc- 
tion City to Marion, Judge Coleman to 
open court. They were crowded off the 
road. Judge Coleman lost control of the 
car. Jimmie Broadwater was killed and 
Judge Coleman is still in the hospital as 
this is written, with a bad case of bruises 
and broken ribs, and collar bone fractures. 


Al Poznik of Neodesha was in Inde- 
pendence trying a compensation case be- 


fore Simeon Webb, the commissioner, the 
latter part of July, as was Kirke Veeder 
and Al Harding. I didn’t stick long enough 
to hear the results. 

John O'Brien was away for a week's trip 
with the family, partly business, and pleas. 
ure as well. Oscar gave me an inkling as 
to what the trip consisted of. Also confided 
that he wanted John to make the trip, 


Great guy, Oscar, he just didn’t want to | 


make a 2,500 mile drive himself, so he 
let John go. 

Sam Sturm took the probate judge job 
on at Newton. He is the Republican nomi- 
nee without opposition for the job after 
election. 

John Quinlan replaced little Charlie 
Rooney as law clerk of Judge Hill. Little 
Charlie is over with his “Dad,” Big Charlie. 
I assume he and Ray Briman are holding 
down the office while Charlie campaigns. 


Bill Kandt was nominated for the post 
held so long by Judge Ross McCormick. Al 
Blase and Bill Kandt fought it out in the 
primary. Jim Riddel has the nomination 
for Al's place on the city court, I think 
with no opposition. These Wichita politics 
have me confused—I can’t remember what 
I hear there. 

I should say more in commemoration 
of my long acquaintance with my good 
friend Harry Castor. I just can’t think of 
anything to say—only I lost a good friend. 

Jerry and Mrs. Koehler of Kansas City, 
Kansas, are entertaining the Wyandotte 
Bar, with a good many friends outside of 
the Bar, Sunday, October 25 at the Terrace 
Club. Sorry I can’t make it Jerry—I will 
another time. 

Mrs. A. J. Stanley passed away on Octo- 
ber 9 at the home in Kansas City, Kansas. 
I know the Bar, both county and state, 
extend their sincere sympathy to both 
A. J. and Art—A. J. in the loss of his 
wife, and Art his mother. 

Bill Bonewell is the new man with Sid 
Brick in Wichita—Sid keeps busy, first 
one then another come and go, but Sid 
stays On. 

Marlin Brown has had another siege in 
the hospital. 1 hope this will be the last. 
Connie seemed to be hopeful of an end. 
Marlin has had more than his share. 
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Walt Hembrow is a motel magnate of 
no small demean. From what he says he 
rivals the Jayhawk, Jr. I bet he don't get 
as much money as they do. 

Correction—Jim Riddel has opposition 
on the Demo ticket for city ies Al 
Strosnider is the man, now with George 
Hasty in North Wichita. 

Mrs. Manford Holley suffered a very 
serious accident. She and Manford were 
in the back seat and one of the kids was 
driving home. Hit a soft shoulder, turned 
the car over. Mrs. Holley is still paralized 
from the shoulders down and still in the 
hospital. I am very sorry to have to report 
this. I hope you do better from now on, 
Helene. 

Merle Mason and Ted Hill, Wichita, 
boys, went to Houston to the N.A-CCA. 
meeting. When Merle got home he found 
his wife had presented him with a new 
daughter. Better stay home Merle—keep 
down expenses. 

Bob Hudson of Wichita just completed 
an extensive course in Medico Legal— 
This is a course designed to acquaint the 
lawyer with medical testimony in the trial 
of personal injury cases— “Law Science 
Short Course”—the basic at Denver, the 
advance course at New York in August and 
September. Bob attended both. Darb Rat- 
ner attended the science course at Chicago 
the month preceding, or in July. 

Major Bob Morrison of Wichita had 
two weeks at national guard camp in Min- 
nesota during August. 

Pat Pedroja of Eureka has been named 
on this historical committee of the State 
Bar. Pat is a good choice. I don’t know 
of anyone at the Bar who has made more 
history than he has—congratulations, Pat. 

I have just received a clipping announc- 
ing the promotion of Hazel Anderson. She 
has been named legal adviser to the Na- 
tional Federation of Business and Profes- 
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sional Women’s Club. 

I wish someone would 
Moreau I sell law books! 

Wyandotte is asking for new legislation 
to increase the filing fees for law library 
purposes from one dollar to two, and also 
propose a 50-cent filing fee on city court 
cases. Looks like I'll have law books for 
sale. Do they get the amended law? 

Lester Luther beat the rap imposed by 
the administration in Washington. I think 
the Bar are as well pleased with this deci- 
sion as Lester must be himself. 

Dick Wells and Dick Hill have joined 
up in Manhattan as a firm, I think. I know 
Dick Wells has been looking for a man for 
a year past. I hope the connection proves 
out 100%. 

Joe Poizner has opened up an office 
at 701 Bennett Building in Kansas City, 
Kansas. He must be one of Tom Finnegan’s 
boys. 

The Bar exams are slipping. Only 13 
in the September class—smallest since I 
can remember. I guess all the G.l’s are 
through. 

Carroll Walker of Frankfort died in an 
auto accident. His car turned over with 
him, pinning him under the wreckage. 
This was in the latter part of July. 

Joe Gendusa has been acting postmaster 
of Pittsburg for over a year. Just found 
out about it. Joe expects to be confirmed 
by the senate after January 1. 

L. T. Cannon has been city attorney of 
Humbolt without interruption since 1913. 
Outside of Roy Cox of Augusta and Judge 
Bloss of Winfield I don’t know of another 
city attorney who can claim 40 years in the 
same office. 


The Wyandotte County Bar is throwing 
a Halloween party the night of October 
25 at the Town House in Kansas City, 
Kansas. Tickets are $9.00 per couple. It 
should be a dilly from what I hear. 


advise Fred 








In a class by itself .. . 


AMERICAN JURISPRUDENCE | 


, JURISPRUDENCE is easily one of the 
most valuable working tools in a successful law- 


yer’s office. 


With the publication of the four-volume General 
Index to American Jurisprudence, it has become 
so easy to find the point vital to a legal problem 
that lawyers invariably turn first to their Am Jur. 
Long hours of search become rare when you own 


American Jurisprudence. 


Now is the time to order your set, complete with 
the newly published General Index. Inquire of 


either publisher about the low, easy terms. 














ADVERTISING 


When Lawyers is 
get together 


IN WICHITA 
IT’S AT THE 


HOTEL _imuanse 
LASSEN &:: 


WHERE THE 


WICHITA BAR ASSOCIATION 


MEETS EVERY TUESDAY NOON... 


IN THE HEART OF DOWNTOWN WICHITA 
AND WITHIN WALKING DISTANCE OF THE 
COURT HOUSE AND FEDERAL BUILDING 


Another Schimmel Hotel with... 


SCHIMMEL SERVICE 
* YEAR-AROUND AIR-CONDITIONED 
*«K TRAIL ROOM OPEN AROUND THE CLOCK 
* LASSEN COFFEE SHOP 



































When in Stay at 

KANSAS CITY, KANSAS TOWNHOUSE 
OMAHA, NEBRASKA BLACKSTONE 
LINCOLN, NEBRASKA CORNHUSKER 
GALESBURG, ILLINOIS CUSTER 








all Schimmel operated... Direct Teletype Service... 
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Announcing--- 


BAR EXAMINATIONS 
AND 
REQUIREMENTS FOR ADMISSION 
TO THE BAR 


Complete in one volume (498 pages) — Reports of the twelve mem- 
bers of the Advisory and Editorial Committee on Bar Examinations 
and Requirements for Admission To The Bar: together with a very 
important and informative Consultant's Report. 


REQUIREMENTS FOR ADMISSION 
State and Federal Courts 
Other Jurisdictions 
Foreign Common-Law Jurisdiction 


REQUIREMENTS OF CHARACTER AND EDUCATION 
Investigation 
Law School Accreditation 


BAR EXAMINATIONS 

Administration, Preparation, Grading 
Scope 
‘ Testing Devices 

Improvements 

Statistical Studies 

Nationally Administered 

National Conference 


Published for the Survey of the Legal Profession under the auspices 
of the American Bar Association. 


Order from the publisher. . . . $5.00 acopy 


Shepard’s Citations 
Colorado Springs 
Colorado 
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